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PREFACE 

The  purpose  of  this  study  is  to  examine  three  major 
2reas  of  theatrical  litigation  v;hich  have  significantly 
affected  the  development  of  the  A~erican  theatre,  and  to 
establish  the  basis  on  which  landrnar?.  cases  in  these  areas 
have  been  decided.   The  areas  studied  are  those  cf  dramatic 
copyright,  theatre  censorship,  and  monopojy.   By  virtue  of 
this  detailed  study  of  critical  court  cases  involving  the 
theatre,  it  is  possible  to  deter.T.ine  v.'hethcr  'he  reasoning 
of  the  courts  has  rr.aintair.ed  any  structur-;C  iT.er.hod  or 
appro?~ch  to  t?iis  type  cf  litigation,  and  v/hether  subsequent 
decisions  have  JeiTionstrated  c,ny  co.nsistancy  ^vith  prior 
judgnnents  in  each  of  the  above  three  areas. 

An  e::e'.ri.ination  of  the  rel.c.z Lor.shlps   betv.'een  theatre  and 
i5v.i  i3  -.'alaable  because  it  provides  a  unique  ir:Eigh-c  into 
the  v;ay  J^.rTi2ricans  viev.'  toeir  rheatre  .   Ir  also  provides 
infon>!ation  con-rerninq  the  e;«Len-;.  to  Vvhich  litigation  has 
advanced  :.r  iripadec  the  progr-:;^  cf  the  An:erican  theatre. 

A  caref'ul  revisv/  of  exi^ti.nc  j.i--crature  hes  revealed 
that  th'^re  arc;  no  detailed  arTcunt"^  of  yna^or  lirigation  in 


the  areas  of  copyright,  censorship,  and  inonopoly.   Ad- 
;-.'ittedly,  the  subject  has  been  treated  in  a  work  by  J, 
Albert  Brackett  entitled  Theatric  a  1  Law .  -^   The  book,  how- 
ever, was  published  in  1907,  the  year  in  which  the  first 
significant  monopoly  case  caip.e  to  court,  and  it  fails  to 
provide  coverage  of  recent  litigation.   As  a  consequence, 
Brackett's  study  says  nothing  of  the  major  effects  of  anti- 
trust litigation  on  theatre.   Due  to  its  antiquity,  im- 
portant decisions  in  the  other  two  areas  under  investigation 
have  also  been  omitted.   The  major  difference  between  The- 
atrical Lavv  and  this  study,  however.,  is  that  Brackett's  book 
is  designed  primarily;  to  cite  laws  and  list  cases;  it  does 
not  analyze  major  cases  in  the  areas  urider  examination. 

^"hile  studies,  such  as  Bruce  Strain's  "Dramatic  Censor- 
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shi-o  in  the  United  States,  1900  to  1950"   and  Florence  Day's 

o 

"History  of  Censorship  of  the  Ne%v  York  Stage,  -^  have  con- 
sidered the  field  of  dramatic  censorship,  they  too  have 


■^J,    ?ilberi:    BracKer.'c .    Thecitrical    Law    (Boston:      C.    M. 
Clark    Publisr.ing    Co..     1907). 

'^Bruce   Scriit,     "Dramacic   Censorship   in   the  United 
St.at-?3,    1900    to    1950"     {fiazter's    thesis.    University   of   North 
Carolina,     1952 )  . 

"Florence    May  ^J-i' ,     "History   of   C'^nsorshJ.p   of   the   New 
York   Stage"     (Master's    tj-ieeis,    Univer^iity   of  v^ast-iington, 


linita Lions ,   The  former  is  too  bounded  in  time;  the  latter 
ic  too  limited  geographically;  and  neither  considers  land- 
mar./'  decisions  in  the  arezis   of  copyright  and  monopoly. 

In  the  area  of  theatrical  antitrust  legislation  there 
is  no   definitive  work  dealing  with  major  legal  decisions. 
Dorothy  Gillam  Baker  has  written  a  work  entitled  Monopoly 
in  the  Amerj-can  Theatery  '  but,  in  it,  she  uses  a  cultural 
approach, rather  than  a  legalistic  one.   It  is  apparent, 
therefore,  that  the  need  for  a  study  \/hich  details  major 
litigation  in  the  American  theatre  does,  indeed,  exist. 

Only  two  limitations  have  been  impos-ed  on  this  study, 
first,  only  litigation  involving  the  American  theatre  is 
analyzed.   Second,  the  litigation  under  examination  con- 
sists entirely  of  landmark  decisions.   By  "landmark,"  it 
is  meant  those  decis:ions  which  ?iave  reason  to  be  cited 
contin'jally  in  subsequent  legal  opinions,  and/or  wriich 
have  been  given  considerable  recognition  in  legal  peri- 
oc'icals.   Ir  should  be  rnor.tioned  that  preliminary  research 
indicates  the  obvious — that  ail  landmark  theatre  litigation 
ii:  located  in  the  three  aforementioned  fields  of  copyright. 


■*Dorothy   Gil  Ian:   Eaker ,    Moriopolv    in   the   i\morican   Theatt 
(Ann    ^).rbor:      University    Mi  cr;:;f  ilms  ,     i!:b2j. 


censorship,  and  monopoly.   Since  only  landmark  decisions 
are  being  examined,  and  since  litigation  is  being  restricted 
to  America,  it  is  unnecessary  to  impose  time  limitations  on 
the  study.   The  examination  of  each  area  will  proceed  from 
the  time  a  problem  area  is  treated  under  the  law  or  handled 
by  the  co^arts   to  the  present  day. 

To  facilitate  this  study,  a  standard  procedure  has 
been  followed.   Trie  analysis  of  each  landm.ark  case  is  con- 
structed so  as  to  deal,  sequentially,  v^ith  (1)  the  facts, 
(2)  the  i3sue(s),  (3)  the  reasoning  of  court  and  counsel, 
(4)  the  decision,  (5)  the  rulings  in  each  case,  (6)  con- 
curring and/or  dissenting  opinions,  if  rendered,  and  (7) 

5 
comments  on  the  case.    xn   order  to  meet  adequately  the 

needs  of  the  study,  it  has  been  necessary  to  describe  the 

nature  of  copyright,  censorship,  and  monopoly  prior  to  the 

chapters  which  analyze  the  actual  litigation. 


-'Thomas    C,    Cobb.    Assistant    Frofe^-.sor   of   Lav/   and  Assist- 
ant  Dean   cf   the   Ur.iv:-'::s.ity   of   Floridr^   Ccii.ege   of   Lav/,    ob- 
serves   that,    th^    above   rr-tithoc!    is    a    vc-^isa   ;r.eans    -chrough  which 
one  mav   Q?~ctrl]^'f;    a   case. 
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Tliis  study  provides  a  review  and  analysis  of  signifi- 
cant theatrical  litigation  involving  matters  of  copyright, 
censorship,  and  monopoly,  litigation  which  has  had  a 
decided  effect  on  the  development:  of  the  American  theatre. 
The  cases  chosen  for  study  are  those  most  freq;3srtly  used 
by  the  courts  in  litigation  involving  the  theatre,  and 
v.'hich  are  cited  as  significant  decisions  ir  legal  periodi- 
cals. 

The  ovoi"*.-/helming  majority  of  the  landmark  litigation 
dnvoivinq  dr?-.raatic  copyright  occurred  in  the  late  nine-ceenth 
^nd  early  twentieth  centuries  after  the  p^ssage  of  the 
Copyr:.ght.  Act  of  1S36,   It  was  found  that  the  courts  used 
^Tsrious  crj.taria  in  determining  whether  a  substantial 
sirr.ilarity  bc:tv/een  t.v.'o  dramatic  works  existed  and,  hence, 
v/netnci''  a  v."ork  had  been  unlav/fully  copied  or  produced. 
Trie  br;.£'.?^-  for  th-^  cou:-/ts'  tests  ranced  from  Aristotle's 


definitional  elements  of  tragedy  to  similarities  in  genre 
or  emotion. 

It  was  found  that,  in  the  cases  involving  dramatic 
censorship,  the  major  issue  was  that  of  obscenity.   Wlien 
applying  censorship  law,  the  courts  used  two  basic  metho  Is 
to  curtail  questionable  dramatic  activities.   In  some 
cases,  it  became  a  matter  of  legally  indicting  the  play  as 
an  obscene  work.   In  other  cases,  dramatic  productions  v/ere 
closed  by  virtue  of  the  fact  the  courts  upheld  the  right  of 
authorities  to  refuse  to  renew  theatre  licenses.   In  virtu- 
ally all  cases,  ■che  primary  consideration  v/as  the  propriety 
of  the  production.   As  in  the  case  of  copyright,  the  cri- 
teria the  courts  used  as  a  basis  of  judgment  varied.   As 
a  result  of  several  significant  Supreme  Court  decisions, 
there  has  been  less  variation  in  the  courts '  decisions  in 
recent  years . 

•The  most  significant  finding  v/ith  respect  to  cases 
involving  theatrical  monopolies  is  that,  throughout  the 
hlstor'y  of  *c.he  American  theatre,  only  two  major  monopoly 
violations  have  been  recorded--one  in  the  area  of  vaudeville 
booking  and  the  other  involving  restrictive  playwright- 
producer  contracts.   In  all  other  cases,  the  plaintiff  v/as 
either  found  nor  guilty,  or  he  submitted  to  a  consent  decree 
judgment  which  eliminatod  the  necessi.ty  of  a  court  decision. 


In  all  of  the  monopoly  cases  studied,  the  major  issue  was 
whether  the  business  in  qxiestion  was  involved  in  interstate 
comraerce.   The  tests  for  interstate  conimerce  in  theatre 
were  found  to  be  based  on  the  nature  of  contractual  agree- 
ments, or  on  the  quantity  of  theatrical  properties  being 
transported  across  state  lines. 

An  analysis  of  the  landmark  cases  in  copyright,  censor- 
ship, and  monopoly  indicates  that  Am.ericans  frequently  have 
tended  to  view  their  theatre  as  a  source  of  immorality,  as 
a  detriment  to  religion,  as  a  strictly  econom.ic  product, 
and  as  a  political  tool.   It  also  indicates  that  the  growth 
of  the  theatre  was  not  governed  exclusively  by  the  country's 
artistic  clim.ate,  but  also  by  the  fact  that  laws  and  their 
interpretations  have  tended  to  be  restrictive  as  well  as 
protective. 


CHAPTER  I 


TIIE  JZATURE  AND  BACKGROUND  OF 
UNITED  STATES  COPYRIGHT  LAW 


The  concept  of  protection  embraced  by  the  term,  "copy- 
right." a  concept  which  entails  "the  right  not  to  have  one's 
mental  wcrk,  as  expressed  in  written  or  other  objective 
fonr.,  copied  or  comm.ercially  used  by  another ,  "   has  remained 
virtually  unchanged  despite  its  extensive  history.   Black ' s 
Lav;  Dictionary  views  copyright  as 


the  right  of  literary  property  as  recognized  and 
sanctioned  by  positive  lav .   An  intangible,  incor- 
poreal right  granted  by  statute  to  the  author  or 
originator  of  certain  literary  or  artistic  pro- 
ductions, whereby  he  is  invested,  for  a  limited 
period,  with  the  sole  and  exclusive  privilege  of 
multiplying  copies  of  the  same  and  publishing • and 
selling  them.*^ 


■"Samuel  Spring,  Risks  and  Rights  in  Publishing,  Tele- 
Zi.£.i.v:Ii ,  Radio,  Mc-cion  Pictures,  Advertising,  and  the  'fheatei 
(New  York:   W.  W.  Norton  and  Co,,  1952),  p.  75. 

•^ ric; nry  Campbell  Biacjc,  Black's  Lav/  Dictionary,  ed. 
editorial  staff  of  West  Publishing  Co.  (4th  ed..-  St.  Paul: 
V/ost  Publishing  Co.,  1951),  p.  406. 


In  other  words,  a  copyright  is  distincr  and  separate  from 
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tnat  v/hich  xt  protects,  i.e.,  paper,  writing,  etc. 

The  contention  exists,  however,  rhat  copyright  is  not 
really  a  "right"  at  all,  and  that  it  would  be  more  accurate 
to  consider  copyright  as  a  statutory  grant.   Since  the 
government  grants  a  franchise  to  the  author  of  a  work  only 
when  he  has  completed  all  requirements  specified  by  United 
States  copyright  law.,  and  the  protection  associated  with  the 

term  is  not  automatically  in  effect  at  the  mom.ent  a  literary 

4 

work  is  created,  some  prefer  not  to  call  it  a  "right.'" 

The  history  of  copyright  law,  its  principle  notwith- 
standing, has  been  a  long  and  frequently  complex  chronicle 

'.vhich  m.ay  well  have  had  its  origin  in  a  decision  by  King 

5 

Diarmed,  v;ho  reigned  in  Tara '  s  halls  in  567  A.D.    Although 

King  Diarmed '  s  decision  miay  have  reflected  the  basic  con- 
cept of  copyright,  that  of  protection,  and  although  the 
concept's  total  history  is  an  interesting  and  impressive 


3 
Spring,  R.i. sk s  and  R i gh t s ,  p.  76. 

Ralpli  R.  Snaw,  Literary  Property  in  the  United  States 
(Vv  ashing  ton,  D.C.  :   Scarecrow  Press.  1950),  p.  15. 

■^Fhiiit)  Wittenberg,  Tiie  Protection  of  Literary  Property 
(Boston;   The  Writer,  Inc.,  196B) ,  p.  7.   Upon  issuing  the 
verdict,  legend  has  it  that  the  noble  king  declared,  "To 
every  cow  her  calf,  and  accordingly  to  every  book  its 
copy . " 


,3 

one,  the  purposes  of  this  study  are  best  served  by  a  review 
of  the  old  English  charters  and  statutes  which  provide  the 
foundations  of  early  United  States  copyright  law. 

England ' s  first  important  step  toward  copyright  law 
was  taken  in  1557,  when  Queen  Mary  chartered  a  group  called 
the  Stationers'  Conpany  and  endowed  it  with  virtually  the 
exclusive  right  to  print  books  for  the  realm,  the  only 
exceptions  being  those  which  she  reserved  the  right  to  grant 
in  special  instances.    This  act  not  only  provided  the 
Stationers'  Company  with  monopolistic  rights,  but  it  also 
invested  the  company  with  the  power  to  act  as  the  suppressor 
of  seditious  and  heretical  books.   The  rights  of  the 
Stationerrs '  Company  were  enforced  by  an  assemblage  known  as 
the  Star  Cnamber.    It  should  be  noted,  however,  that  under 
the  1557  charter,  the  stationer's  copyright  did  not  extend 
to  the  work  itself.   Thie  right  to  publish  the  work  had 
nothing  to  do  with  its  ov/nership;  that  remained  in  the  hands 
of  its  author.   The  stationer's  copyright  car  best  be  ex- 
plained as  "a  perpetual  lease  of  personal  property,  a 


Benjamin  Kaplan,  An  Unh-'jrried  view  of  Copyriciht  (New 
York:   Colur-ibia  University  Press,  1967),  p.  3. 

''?.  F.  Carter-Ruck  and  E.  P,  Skene  James,  Copyright ; 
Modern  Law  and  Practice  (London:  Faber  and  Paber,  1965), 
n.  28. 


manuscript  or  copy,  as  it  was  called,  for  one  specific 

o 

purpose,  that  of  publishing."    The  Stationers'  Company 

finally  became  an  illegal  power  in  1640,  and  printing 

.  .     9 

literary  works  without  the  owner's  consent  was  prohibited. 

A  slightly  different  concept  of  copyright  law  was 
introduced  in  England  by  the  Statute  of  Anne,  in  1709. 
Under  its  terms,  two  major  changes  were  instituted.   First, 
instead  of  existing  in  perpetuity,  the  statutory  copyright 
was  restricted  to  a  fourteen-year  term,  with  a  provision  for 
its  renewal  for  another  fourteen-year  period.   Second, 
instead  of  assigning  virtually  exclusive  rights  to  the 
staticriersr  the  act  provided  that  a  statutory'  copyright 
could  be  obtained  by  anyone  for  the  initial  fourteen-year 
period.   The  optional  fourteen-year  renewal,  however,  was 
made  ^"aiiable  only  to  the  author.   Both  regulations  were 

obviously  aimed  at  completing  the  destruction  of  the 

10 

previous  monopoly.     The  major  impact  of  the  Statute  of 

Anne  d'-2rived  from  its  stipulations  concerning  rights; 


Lyman  Ray  Patterson,  Copyright  in  Historical  Perspec- 
tive (Kashville;   Vanderbilt  University  Press,  1958),  p.  10, 

'Carter-Ruck  and  James,  Copyriq'ht :   Modern  Law,  p.  28. 

10 

Patterson,  Copyright  in  Historical,  p.  13. 


"instead  of  being  a  limited  right  in  connection  with  a 
work  for  an  unlimited  period  of  time,  it  became  an 
lanlimited  right  for  a  limited  period  cf  time." 

In  addition  to  the  monumental  alterations  of  the 
copyright  concept  noted  above,  the  Statute  of  Anne  set 
forr-h  other  interesting  regulations.   For  example,  it 
provided  for  an  infringement  procedure  under  v/hich  the 
offender  was  compelled  to  forfeit  his  books  to  the  copy- 
right proprietor,  whose  duty  it  was  to  destroy  them.   In 
addition,  the  infringer  was  penalized  a  penny  for  each 
sheet  which  the  unauthorized  work  contained,  with  "one 

moiety  to  the  Queen  and  the  other  to  the  person  suing  for 

1? 
the  same.""  '   It  was  stipulated,  however,  that  both  the 

forfeiture  and  the  penalty  were  contingent  upon  registra- 
tion of  the  title  of  the  copy  by  the  copyright  proprietor 

13 
at  the  Hall  of  the  Stationers'  Com.pany.     It  will  be 

showi-i,  subsequently,  that,  virtually  all  of  the  regul.ations 

of  the  Act  of  1709  affected  the  design  of  early  United 

States  copyright  law. 


■'■•'-Ibid.,  p.  18. 


•^ '- J-xsplan,  An  Unhurried  View,  p.  7. 
"ibid. 
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Despite  its  innovations,  the  Statute  of  Anne  left 
English  copyright  law  with  a  number  of  gaping  holes,  and  its 
ambiguity  is  reflected  in  some  of  the  early  and  most  impor- 
tant cases  in  English  copyright  history.   In  the  cases  in 
question,  the  major  problems  stemmed  from  the  uncertain 
nature  of  common  law  copyright  and  the  relationship  between 
it  and  statutory  copyright.   When  viewed  as  common  law, 
copyright  was  an  inherent  right  operative  immediately  upon 
completion  of  a  work.   When  viewed  as  statutory  law,  copy- 
right involved  published  works,  and  consisted  of  a  right 
granted  to  an  author  after  he  had  met  the  registration 
requirement  stipulated  by  the  Statute  of  Anne.   Those  who 
wished  strong  protection  for  their  published  v/orks  applied 
for  a  statutory  copyright.   However,  a  major  question  arose: 

Did  the  copyright  in  published  works  cease  at  the 
expiration  of  the  limited  periods  specified  in 
the  statute,  or  was  there  a  nonstatutory,  common- 
law  copyright  of  perpetual  duration,  with  the 
statute  merely  furnishing  accumulative  special 
remedies  during  the  limited  peri.ods?-^'* 

Tnis  qiaestion  was  raised  in  English  courts  as  early  as  1769 

in  the  cane  of  Millar  v.  Tavlor,  and  again,  in  1774,  in  the 


"^Ibid. ,  r>.  12 , 


case  of  Donaldson  v.  Becj^et.     The  two  cases  were  related 
inasn-iuch  as  Eecket  had  bought  the  deceased  Millar's  copy- 

16 

right  from  his  executors.     The  rules  of  the  cases  provided 

1.  That  atcoirjnon  law  an  author  had  the  absolute 
property  in  his  unpublished  manuscript  and  the 
sole  right  first  to  print  and  publish. 

2.  That  at  common  lav/  this  right  was  not  lost  by 
publication,  but  that  after  publication  the  author 
had  a  perpetual  copyright. 

3.  But  that  by  the  enactment  of  the  Statute  of  8th 
Anne,  the  previously  existing  common  law  right  was 
extinguished,  and  that  the  author  was  precluded 
from  every  remedy  not  founded  upon  the  statute. ^"^ 

In  a  subsequent  decision,  Jeffreys  v.  Boosey  (1854),  the 

second  rule  of  the  previous  cases,  that  which  granted  the 

author  "perpetual"  rights,  was  reversed.-^®  As  a  consequence 

of  that  decision,  authors  of  published  works  lest  all  rights 

to  that  work  after  the  period  of  time  allotted  to  them 

under  the  Statute  cf  Anne.   As  a  result  of  the  two  courts' 

actions,  the  English  concept  of  copyright  law  evolved  to  a 


1  5 

In  each  case  the  plaintiff  will  be  the  first  named, 

followed  by  the  defendant,  except  in  special  instances,  as 

in  a  case  involving  a  writ  of  error,  wherein  tiie  plaintiff 

in  error  nay  have  previously  been  the  defendant.   Such  cases 

will  be  clearly  marked  in  the  study. 

1  6 

Edv/arc    S.    Rogers,     '"fYie   Lav/  of  Dramatic   Copyright," 

Part    1,    Michirran   Lav;   Review.    I    (1903),    102. 
"ibid. ,    p..    104. 
-^^rpid..    p.    105. 
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point,  at  which  the  cominon  law  copyright  proprietors  were 
not  afforded  the  guarantees  or  protection  given  to  statutory 
copyright  proprietors. 

Bec^.use  of  this  English  influence,  America's  early 
copyright  concept  was  grounded  in  statutory  rather  than 
coirunon  law.   Judges  who  conducted  America's  early  copyright 
cases  tended  to  limit  themselves  to  the  wording  of  the 
statutes  and  were  content  to  render  decisions  based  ex- 
clusively on  statutory  law,  rather  than  formulate  principles 

19 

applicable  to  common  law. 

The  'Jnited  States  Congress  enacted  its  copyright  law 
as  a  result  of  the  constitutional  provision  which  declares 
that  "the  Congress  shall  have  Power  ...  To  promote  the 
Progress  of  Science  and  useful  Arts,  by  securing  for  limited 
Times  to  Authors  and  Inventors  the  exclusive  Right  to  their 
respective  TVritings  and  Discoveries."     On  May  31,  1790, 
Coiigress  satisfied  that  constitutional  provision  by  enacting 
£  law  w?iich  gave  the  copyright  proprietor  the  exclusive 
right  to  print,  reprint,  publish,  or  vend  maps,  charts,  and 
books.   It  is  interesting  to  note  that,  in  the  Act  of  1790, 


■^  I-atterscn,  Copyright  in  Historical,  p.  229. 


2 Or,  c 


'u»£.,  Constitution,  Art.  1,  sec.  3. 
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Congress  established  time  limitations  obviously  patterned 
after  the  Statute  of  Anne — fourteen  years  v\?ith  an  option  to 
renew  for  another  fourteen  years.   It  did  not,  however, 
include  the  English  document's  stipulation  that  the  renewal 
option  was  only  available  to  the  author.   America's  initial 
copyright  act  did  have  provisions  for  forfeiture  and  penalty 
which  were  to  be  executed  in  the  same  manner  as  that 
prescribed  in  the  Statute  of  Anne,  the  only  difference  being 
that  the  penalty  was  set  at  fifty  cents  for  each  sheet 
contained  in  the  unauthorized  work  found  in  the  infringer's 
possession.   The  Act  of  1790  bore  a  further  resemblance  to 
its  English  counterpart  by  virtue  of  the  fact  that,  as  in 
the  Statute  of  Anne,  deposit  of  t?ie  title  of  the  map,  chart, 
or  book  v^as  requisite  to  the  work's  acceptance  under  the 
act. 

It  is  significant  that  the  act  passed  by  the  American 
Congress  on  May  31,  1790,  made  no  direct  mention  of  copy- 
right protection  for  the  drama.   Subsequent  acts  enlarged 
the  scope  of  copyright  lav/,  however,  and  other  types  of 
artistic  works  were  eventually  iijciuded.   For  example,  the 
Ac^  of  February  3,  1831,  not  only  included  musical 

L.3.,  S-atutes  at  Large.  I,  124-125. 
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compositions  as  a  copyrightable  work,  but  expanded  the 
copyright  proprietor's  original  term  to  twenty-eight  years, 

lea^'ing  the  renewal  term  at  its  previous  fourteen-year 

22 

limit. 

Pvncther  significant  step  in  the  evolution  of  the 

American  copyright  concept  occurred  on  August  18,  1856.   On 

that  date,  an  act  was  passed  which  further  amplified  the 

scope  of  copyright  law.   Specifically,  the  act  provided 

that  any  copyright  hereafter  granted  under  the  laws 
of  the  United  States  to  the  author  or  proprietor  of 
any  dramatic  composition,  designed  or  suited  for 
public  representation,  shall  be  deem.ed  and  taken  to 
confer  upon  the  said  author  or  proprietor,  his  heirs 
or  assigns,  along  with  the  sole  right  to  print  and 
publish  the  said  composition,  the  sole  right  also 
to  act,  perform,  or  represent  the  same,  or  cause  it 
to  be  acted,  performed,  or  represented,  on  any 
stage  or  public  place  during  the  whole  period  for 
which  the  copyright  is  obtained;  and  any  manager, 
actor,  or  other  person  acting,  performing,  or 
representing  the  said  composition,  without  or 
against  the  consent  of  the  said  author  or  proprietor, 
his  heirs  or  assigns,  shall  be  liable  for  damages 
to  be  sued  for  and  recovered  by  action  on  the   case 
or  other  equivalent  remedy,  with  costs  of  suit  in 
any  court  of  the  United  States,  such  damages  in 
all  cases  to  be  rated  and  assessed  at  such  sum  not 
less  than  one  hundred  dollars  for  the  first,  and 
.fifty  collars  for  every  subsequent  performance,  as 
re  the  court  having  cognizance  thereof  shall  appear 
to  be  just:   Provided,  nevertheless.  That  nothing 
herein  enacted  shall  impair  any  right  to  act, 
perform.,  or  represent  a  dramatic  composition  as 


"Ibid.,  IV,  436. 
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aforesaid,  v/hich  rig?it  may  have  been  acquired,  or 
shall  in  future  be  acquired  by  any  manager,  actor, 
or  other  person  previous  to  the  securing  of  the 
copyright  for  the  said  composition,  or  to  restrict 
in  any  way  the  right  of  such  author  to  process  in 
ecruity  in  any  court  of  the  United  States  for  the 
better  and  further  enforcement  of  his  rights. '^•^ 

With  the  passage  of  the  above  measure,  the  performance  of 
a  duly  copyrighted  play  had  finally  come  under  the  protec- 
tion of  American  copyright  law,  and  the  copyright  proprietor 
was  given  the  exclusive  right  to  perform  his  play  on  the 
stage.   This  was  an  important  addition  to  the  playwright's 
previovis  collection  of  rights  inasmiuch  as  the  copyright 
proprietor  could  realize  a  greater  profit  through  the 
production  of  the  play  than  he  could  through  its  publica- 
tion.  The  obvious  intent  of  the  act  was  to  prohibit  people 
from  perpetuating  the  widespread  nineteenth  century  practice 
of  piraring  a  play  and  producing  it  for  their  ovsm  personal 
profit .. 

An  alm.ost  equally  important  piece  of  copyright  legisla- 
tion '■■fa.s   paj-sed  by  Congress  in  1870.   By  virtue  of  that  act, 

avifncrs  were  granted  the  exclusive  right  to  translate  and 

24 
c?.-amat:i.ze  tneir  ov/n  works.     This  meant  that  copyright 


^^roid.,  XI,  13S-139. 


?4 

I'bid.,  XVI,  212. 
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proprietors  could  more  fully  capitalize  on  their  own  product. 

For  example,  if  an  individual  wished  to  transform  his  novel 

into  a  play,  he  had  the  exclusive  right  to  do  so.   He  no 

longer  had  to  fear  that  there  would  be  innumerable, 

unauthorized  dramatic  adaptations  of  his  novel.   It  meant 

an  end  to  injustices  such  as  those  cited  in  an  opinion 

handed  down  in  the  case  of  Harriet  Beecher  Stowe ' s  novel. 

Uncle  Tom's  Cabin. 

By  the  publication  of  her  book,  the  creations  of 
the  genius  and  imagination  of  the  author  have 
become  as  much  public  property  as  those  of  Homer 
or  Cervantes.   Uncle  Tom  and  Topsy  are  as  much 
publici  juris  jj^public  domain]  as  Don  Qiu.xote  and 
Sancho  Panza.   All  her  conceptions  and  inventions 
may  be  used  and  abused  by  imitators,  play-rights 
[sicl  and  poetasters. ^^ 

In  addition  to  curbing  the  above  abuses,  the  Act  of  1870 

also  granted  the  copyright  proprietor  the  exclusive  right 

to  translate  his  own  work.   It  should  be  noted  that  the  Act 

of  1870  applied  only  to  United  States  copyright  proprietors 

since  the  jurisdiction  of  United  States  statutes  did  not 


'Stowe  v.  Tliomas ,  2  Airierican  Lav  Register  210,  231 
(C.C.E.D.  Pa.  1853)  (Philadelphia:   D.  B.  Canfiald  &  Co., 
185^),  hereafter  cited  as  Air.,  L,  Reg.   The  first  cited  page 
marks  the  beginning  of  the  case  and  the  second  gives  the 
point  of  reference.   Except  for  Supremo  Court  litigation, 
which  uses  only  the  year  of  litigation,  all  cases  will  con- 
tain initials  for  the  coux't,  district,  state,  and  year  of 
litigation.   Tliis  case  v/as  litigated  in  the  Circuit  Court, 
Eastern  District  of  Pennsylvania,  in  1853. 


13 

extend  to  other  countries.   The  Act  of  1870,  however,  did 
raise  one  very  difficult  question:   Could  the  courts  still 
distinguish  between  an  author's  "idea,"  supposedly  outside 
copyright  protection,  and  the  "form"  or  "work"  in  which  it 
was  developed,  and  which  was  copyrightable?  V7as  the  act, 
in  essence,  protecting  the  copyright  proprietor's  idea? 
Was  tho.   act  saying,  "You  may  not  reproduce  the  copyright 
proprietor's  idea  in  another,  albeit  different,  form"?   The 
latter  interpretation  would  not  only  have  protected  the 
artist's  work,  but  his  idea.   Heretofore,  the  idea  had  been 
regarded  as  uncopyrightable  since  its  protection  would 
impinge  on  another  author's  constitutional  rights  to  promote 
the  progress  of  science  and  useful  arts. 

While  American  copyright  acts,  including  the  Act  of 
18'^C,  established  significant  protective  terms,  the  fact 
remained  that  they  had  been  rather  haphazardly  assembled. 
It  becarr.e  necessary,  therefore,  to  review  and  strengthen  the 
existing  acts,  clarify  protection  and  copyright  procedure, 
and  more  firm]y  structure  copyright  law.   In  1905,  at  the 
request  of  the  President  of  the  United  States,  a  Senate 
committee  instructed  the  Librarian  of  Congress  to  meet  with 
representatives  of  numerous  organizations,  including 
dramatists  ana  theatre  managers,  for  the  purpose  of  revising 
exis'cing  copyright,  laws.   Simultaneously,  a  congressional 


14 
committee  discussed  and  debated  the  merits  of  copyrighting 
draraatic  works.   In  its  deliberations,  the  committee  gave 
considerable  attention  to  copyright  protection  of  a  public 
performance  of  a  play.   Eventually,  the  committee  decided 
to  continue  protecting  the  public  performance  of  a  play  by 
retaining  the  same  safeguards  established  in  the  Act  of 
August  IS,  1856.   The  committee  further  stipulated  that 
■'if  an  author  desires  to  keep  his  dramatic  work  in  unpub- 
lished fom  and  give  public  representations  thereof  only, 

26 

this  right  should  be  fully  secured  to  him  by  law. " 

Follov/ing  the  above  committee  actions,  the  Register  of 
Copyrights  drafted  a  bill  for  presentation  to  Congress. 
The  bill  underwent  several  revisions  which  Congress  failed 
to  pass.   Eventually,  a  revision  which  was  known  as  the 
Currier  Bill  was  enacted  in  1909.   This  legislation,  offi- 
ciJilly  published  as  the  Copyright  Act  of  1909,  '^  repre- 
sents the  last  major  change  in  dramatic  copyright  law 


■^'"Stanley  Rcthenberg,  Copyright  Lav/:   3asic  and  Related 
iMaterials  (New  Yorli:   Clark  Boardman  Co.,  1956),  pp.  50-51. 

?7 

"  U.S.,  Senate,  Comjnittee  on  the  Judiciary  Subcommittee 

on  Parents  J  Trademarks,  and  Copyrights,  Copyright  Law 
Revision,  35th  Cong.,  1st  sess.,  1959,  Study  1,  pp.  1-2. 
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2  R 
in  America.     Its  terms  remain  virteally  unchanged  in  1972. 

The  Copyright  Act  of  1909  not  ciily  incorporated  the  Act 
of  1856,  but  also  the  Act  of  1870,  which  provided  the  copy- 
right proprietor  the  excluEive  right  to  translate  and  drama- 
tize his  ov/n  work.   In  terms  of  this  study,  it  is  particu- 
larly significant  that  the  Act  of  1909  not  only  prcvided 
rights  of  protection  for  a  dramati.c  composition,  but  it  es- 
tablished a  separate  category  for  that  type  of  creative  work, 

The  1909  Copyright  Act's  alterations  of  previous  copy- 
right laws  were  also  significant.   For  example,  the  renewal 

period  for  a  copyrighted  work  was  c>ianged  from  fourteen 

29 
years  to  twenty-eight  years.     Perhaps  more  important, 

since  dramatic  literature  v/as  specifically  encompassed  by 

the  act's  provisions,  the  act  afforded  protection  to  the 

component  parts  of  a  work: 

That  the  copyright  provided  by  this  Act  shall  pro- 
tect all  the  copyrightable  component  parts  of  the 
work  copyrighted,  and  all  matter  therein  in  which 
copyright  is  already  subsisting,  but  without  ex- 
tending the  duration  or  scope  of  such  copyright  .-^^ 


^"Alexander  Lindey,  in  his  Entertainmer.t ,  Publishing 
and  the  Arts,  Vol.  I,  1971  Cumulative  Supplement  (New  York: 
Clark  Boardman  Co.,  1971),  p.  xviii,  details  recent,  past, 
and  present  efforts  to  pass  a  new  copyright  bill  as  a  re- 
placement for  the  outmoded  Copyright  Act  of  19G9. 

^^U.S.,  Statutes  at  Large,  XXXV,  Part  1,  1080. 
^^Ibid.,  p.  1076. 
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In  other  words,  the  Act  of  1909  provides  that  some  parts  of 
a  work  are  copyrightable  and  protected,  while  other  portions 
of  the  work  are  public  domain.   As  a  result  of  the  addition 
of  this  section  to  copyright  law,  the  American  courts  have 
greater  reason  to  divide  plays  into  parts  and  analyze  the 
work  on  the  basis  of  separate  units,  particularly  in 
infringement  cases.   As  a  result,  the  court  bases  its 
decisions  on  the  premise  that  "the  degree  of  protection 
afforded  by  the  copyright  is  measured  by  what  is  actually 
copyrightable  in  it."    These  changes  represent  the  last 
significant  alterations  in  American  dramatic  copyright  law. 

As  copyright  law  exists  today,  tliere  are  a  number  of 
protective  provisions;  however,  it  is  only  necessary  to 
remember  a  select  few  to  effectively  deal  with  landmark 
litigation.   One  important  provision  is  that  the  copyright 
proprietor  may  be  protected  fcr  twenty-eight  years,  with 
an  option  to  renew  for  another  twenty-eight  years.   Original 
drsiriatic  compositions  may  be  copyrighted  with  the  under- 
standing that  scm.e  of  the  work  may  be  copyrightable  while 
ether  portions  of  the  play  may  be  ir,  public  domain.   In 
addition,  the  copyright  proprietor  still  has  the  exclusive 


^)1 

Shaw,  Literary  Property,  p.  84. 
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right  to  translate  and/or  dramatize  his  work.   Finally,  and 
perhaps  most  important,  the  public  representation  of  a 
dramatic  composition  continues  to  be  protected  by  copyright 
law. 

Having  established  certain  basic  principles  of  copy- 
right and  the  rights  of  the  copyright  proprietor,  it  is 
possible  to  focus  attention  on  the  manner  in  which  dramatic 
works  are  classified,  and  thus  protected,  in  the  course  of 
the  law's  application,   A  work  must  qualify  as  a  dramatic 
or  dramatico-musical  composition  to  obtain  the  rights 
afforded  such  works  under  copyright  law.   The  Code  of 
Federal  Regulations,  which  governs  the  procedure  of  the 
United  States  Copyright  Office  and  other  federal  offices, 
offers  directions  for  registration  of  claims  to  dramatic 
copyright  by  declaring  that 

this  class  [dramatic  and  dramatico-musical"]  includes 

published  or  unpublished  works  dramatic  in  character 

such  as  the  acting  version  of  plays  for  the  stage, 

motion  pictures,  radio,  television  and  the  like, 

operas,  operettas,  musical  comedies  and  similar 

productions,  and  pantomimes.   Choreographic  works 

of  a  dramatic  character,  whether  the  story  or 

theme  be  expressed  by  music  and  action  combined  or 

by  actions  alone,  are  subject  to  registration  in 
/~  ■*  -1  o  r^  r>  32 

»  ^  d  £l  O   i.'  . 


"^"U.S.,  Office  of  the  Federal  Register,  Code  of  Federal 
Requiations,  Title  37  (1971),  p.  137. 
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The  Code  of  Federal  Regulations  further  stipulates  that 
physical  gestures,  descriptions  of  dance  steps,  and  dances 
"which  do  not  tell  a  story,  develop  a  character  or  emotion, 
or  otherwise  convey  a  dramatic  concept  or  idea,  are  not 

subject  to  registration  in  Class  D  (dramatic  and  dramatico- 

33 
musical  compositions)."     In  the  event  of  misclassification, 

i.e.,  registering  a  musical  composition  (Class  E)  as  a 

dramatico-musical  composition  (Class  D) ,  the  law  makes 

allowance  by  providing  that  failure  to  correctly  classify 

34 

a  work  does  not  invalidate  the  copyright. 

A  dramatic  or  dramatico-musical  composition  may  be 

protected  under  any  one  of  three  classes  of  copyright — 

35 

common  law,  statutory,  and  international.-^-^  An  inter- 
national copyright  gives  the  author  virtually  world-wide 
copyright  protection  through  a  multilateral  treaty  kno\\ni 
as  the  Universal  Convention.   This  protective  agreement  was 
drafted  and  approved  by  fifty  countries  in  1952,  fclien 
enacted  in  1955.   Each  country  subscribina  to  the  Universal 


33 

■^"Ibid. 


34 

-  U.. S.,  Library  of  Congress,  Copyright  Law  of  the 

United  States  of  America,  Bulletin  No.  14  (1967),  p.  5. 


■" -^ Spr ing -  Risks  and  Rights,  p •  75. 
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Convention  grants  a  foreign  work  virtually  the  same  pro- 
tection that  it  grants  to  a  native  work.   In  essence,  the 

power  of  the  Universal  Convention  rests  primarily  in  the 

36 
copyright  laws  of  the  memiaer  countries.    Vfhile  inter- 
national copyright  must  be  taken  into  consideration  when 
surveying  the  extensiveness  of  the  protection  afforded  under 
the  contemporary  copyright  concept,  it  should  be  noted  that 
it  does  not  apply  to  the  actual  cases  examined  for  purposes 
of  this  study.   'i?he  concepts  of  common  lav/  and  statutory 
copyright,  on  the  other  hand,  are  of  major  importance  in 
considering  American  copyright  cases.   "Common  law  copy- 
right" and  "statutorA-'  copyright"  are  terms  which  do  not 
convey  their  true  meaning.   For  example,  the  term  "coiranon 
law"  does  not  m.ean,  and  should  not  be  taken  to  mean,  that 
no  statutes  are  involved.   In  "common  law"   cases,  state 
law  applies.   It  could  be  more  properly  termed  "state  lav/ 
copyright''  inasmuch  as  the  rights  involved  are  alv/ays  those 

granted  via  tl-^e  general  common  law  concept  embraced  or 

37 

provided  by  individual  state  laws.     The  protection 


-'^  .^-rpad  Bogsch,  The  Lav^  of  CoT^vri  ght  Under  the  Uni- 
versal Convention  (Netherlands:   A.  V,' .    Sythoff,  1964),  p.  5. 

■^ ''Melvi'.le  B,  Nimm=^r ,  Ca^es  ani  Kjteriai::  on  Copyright 
iili.-l„k'tli5ll.  Aspects  of  Lav/  P'-rtain inc  to  Literary,  I'^usical 
and  Ar-c_i_st:j.c.  WorKs  (St.  Paul:   West  Publishing  Co.,  1971), 
n.  24. 


20 

afforded  by  ''statutory  copyright"  is  that  provided  by,  or 
under  the  jurisdiction  of,  federal  law. 

Comnion  law  copyright  is  acquired  by  the  author  or 
copyright  proprietor  of  a  work  at  the  moment  of  its  crea- 
tion.  There  are  absolutely  no  requirements  except  that  the 
autrior  create  his  work.   The  author  need  not  even  know  that 
the  right  exists,  althougli  lack  of  that  knowledge  could 
cause  the  author  to  overlook  the  possibility  of  redress 
through  legal  action.   The  greatest  advantage  of  common  law 
copyright  to  the  author  is  that  this  right  can  exist  in 
perpetuity. 

There  are,  however,  basically  five  ways  in  which  an 
author  may  lose  his  common  law  copyright.   First,  he  may 
siTiplv  sell  the  manuscript  with  all  cf  the  rights  that 
accoiTipany  it.   Second,  he  may  autl'iorize  publication  of  the 
manuscript  with  notice  of  statutory  copyright,  and  upon 
receiving  statutory  copyright,  he  automatically  loses  his 
cc.'rjnon  lav.'  righrs;  they  may  not  coexist.   Third,  an  author 
may  register  for  statutory  copyright  without  publication, 
as  in  the  case  of  a  dramatic  script.   Once  again,  however, 
the  author's  coTJUon  law  rights  terminate  the  moment  he 


38 

Spring,  Risks  and  Rights,  p.  77. 
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obtains  a  statutory  copyright  on  the  unpublished  work. 
Fourth,  an  author  may  dedicate  the  work  to  the  public,  in 
which  case  the  work  becomes  public  domain.   Finally,  a  work 
may  simply  be  abandoned  after  its  creation.   For  example, 
in  the  case  of  drama,  a  playwright  may  knowingly  allow  his 

play  to  be  produced  on  numerous  occasions  without  protest- 

39 

mg .     It  should  be  noted  that  in  only  two  of  the  above 

instances  is  the  author  provided  continued  protection 

through  statutory  copyright.   The  other  methods  cause  the 

author  to  lose  all  rights  to  his  work. 

Should  it  become  necessary  for  the  common  law  copyright 

proprietor  to  file  suit  due  to  a  violation  of  his  rights, 

he  may  seek  any  necessary  litigation  through  state  court 

procedures : 

The  states  and  their  state  courts  still  have  exclu- 
sive court  jurisdiction  over  common  lav;  copyrights, 
except  where  diversity  of  resideiice  by  the  liti- 
gants, in  different  states,  is  involved,  which 
diversity  of  state  citizenship  confers  juris- 
diction on  the  Federal  courts.  .  .  .'^'-' 
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Margaret  Nictiolson,  A  Manual  of  Copyriaht  Practice 

for  VJrii.ters,  Publishers,  and  Agents  (2d  ed .  ;  New  York: 
Oxford  University  Press,  1955),  p.  80. 

"'Spring,  Risks  and  Rights,  p.  36. 
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Although  federal  courts  have  jurisdiction  in  common  law 
copyright  cases  involving  a  plaintiff  and  a  defendant  who 
are  citizens  of  different  states,  the  federal  court  applies 
the  law  of  the  state  in  which  the  alleged  violation  occurs 

v/heii  rendering  its  decision.   In  other  words,  the  federal 

41 

court  uses  state  law  to  determine  the  case. 

The  fact  that  state  court  procedures  are  used  in  secur- 
ing judgments  in  common  law  copyright  cases  tends  to  work  to 
the  disadvantage  of  the  author.   The  remedies  provided 
through  state  courts  are  not  as  strong  as  those  which  are 
founded  upon  federal  court  procedure.   Generally  speaking, 
the  United  States  copyright  lavv'  supplies  greater  possibili- 
ties for  recovery  than  those  provided  via  state  law.   A 
second  disadvantage  is  that  common  lav/  copyright  is  so 
easily  destroyedo   For  example,  even  an  unintended  publica- 
tion would  result  in  the  loss  of  the  author's  common  law 
copyright.   Since  the  court's  interpretation  of  the  term 
"publish"  has  been  variously  defined,  the  proprietor  may 
an]'vno'.vingly  publish  his  work.   Finally,  common  law  copyright 


'^  See  S r  i e  Ra i  1  road  Co .  v.  Tompkins  ,  304  United  States 
Supre.npe  Court  Reports  64  (1937)  (Washington:  United  States 
GoverniTient  Printxng  Office,  1933),  hereafter  cited  as  U.S. 
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proprietors  often  have  difficulty  in  proving  the  date  of 
their  creations.   This  is  important  because  it  is  imperative 

that  the  court  3:now  without  doubt  that  the  allegedly  in- 

42 
fringed  work  is  the  earlier  manuscript.    While  there  are 

ways  to  furnish  proof  of  the  date  of  creation,  most  authors 
are  unaware  of  them.   For  example,  many  novice  authors  do 
not  realize  they  can  mail  a    copy  of  the  manuscript  to  them- 
selves and  retain  the  sealed  envelope  with  the  mailing  date 

from  the  post  office,  or  simply  have  several  witnesses  sign 

43 

the  m.anuscript  as  well  as  the  sealed  flap  of  its  envelope. 

Because  state  court  remedies  are  often  weak,  because  common 
lav  copyright  is  so  easily  destroyed,  and  because  authors 
are  unaware  of  the  ways  of  safeguarding  their  common  law 
rights,  the  problems  or  weaknesses  of  common  law  copyright 
are  considerable. 

Since  common  law  copyright  is  generally  undesirable, 
it  is  to  the  author's  advantage  to  consider  statutory  copy- 
right.  An  author  may  obtain  an  American  statutory  copy- 
right by  satisfying  four  requirements.   First,  he  must 
publish  the  manuscript,  v^ith  the  printing,  binding,  and 


■^■^ Spring,    Rirjks   and   Right s_,    p.    93, 

4? 

Ibid..,    p.    277. 
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illustration  work  being  done  in  the  United  States.     Second, 
copyright  notice  must  be  placed  on  each  book  published  or 
intended  for  sale  in  the  United  States,  except  in  the  cases 

of  books  published  abroad  v/hich  are  seeking  ad  interim 

45 
protection.     In  the  process  of  satisfying  the  requirement 

involving  printed  notice  of  the  fact  the  v;ork  has  been 

copyrighted,  the  observance  of  certain  technicalities  are 

not  only  mandatory,  but  critical.   For  example,  the  form  of 

46 
the  copyright  notice   and  the  place  it  appears  m  the 

47 
publication    are  of  utmost  importance;  a  failure  to  adhere 

strictly  to  these  requirements  can  cause  invalidation  of 

trie  copyright.   A  third  requirement  in  the  copyright  process 

48 

involves  the  submission  of  two  copies  of  the  printed  book, 

49  ^   50 

a  completed  registration  form,    and  the  copyright  fee 

to  the  Register  of  Copyrights.   Finally,  a  notarized 
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•^^^Ibid.,    pp.    11-12. 

^Ibid. ,    p.    12. 
"^^Ibid.,    p.    9. 
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affidavit  muse  accompany  the  items  submitted  to  the  Regis- 
ter's Office.   ilie  purpose  of  the  affidavit  is  to  certify 
that  the  deposited  copies  have  been  printed  and  bound  v/ithin 
the  United  States. 

A  dramatic  composition  is  one  of  several  works  of  art 
for  which  a  copyright  can  be  obtained  v/ithout  following  the 
four  steps  outlined  above.   It  may  be  copyrighted  in  manu- 
script form  before  publication,  thus  eliminating  the  need 
for  traditional  publication,  copyright  notice,  submission 
of  two  copies  of  the  book,  and  the  notarized  affidavit.   If 

it  is  published  at  a  later  date,  however,  copies  of  the  work 

52 

must  be  submitted  to  the  Register  of  Copyrights.     In  the 

case  of  a  dran.etic  work,  the  original  term  for  copyright 

protection  commences  with  registration  of  the  unpublished 
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manuscript  and  continues  after  its  publication.     In 

considering  the  special  treatment  accorded  dramatic  compo- 
sitions, it  should  be  noted  thay  classify  as  works  which  may 
be  exempted  from  the  requirement  which  stipulates  they 


^llbid.. ,  p.  11, 
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Nicholson,  A  Manual  of  Copyrioht  Practice,  p.  87. 
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must  be  printed,  bound,  and  illustrated  within  the  United 
States. -^^ 

As  in  the  case  of  coinmon  law  copyright,  the  statutory 
copyright  proprietor,  including  the  dramatist,  can  Vvillingly 
or  unwillingly  forfeit  his  rights  despite  the  fact  the  basic 
requirements  have  been  met.   For  example,  if  a  dramatic 
copyright  proprietor  were  to  ignore  numerous  unauthorized 

productions  of  his  work,  that  act  would  constitute  abandon- 
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nsnt  and  result  in  forfeiture  of  his  rights.     Second,  the 

proprietor  may  v;ish  to  sell  his  copyright  to  someone  else. 
This  type  of  action  would  require  a  clear  understanding  of 
the  distinction  between  "copyright"  and  "literary  property"; 
in  selling  the  copyright,  an  author  may  retain  a  piece  of 
literary  property  (the  manuscript) ,  but  must  forfeit  the 
right  to  copy,  publish,  sell,  etc.   The  latter  rights  are 
accorded  exclusively  to  the  copyright  proprietor. 
Finally,  the  most  obvious  v/ay  in  which  the  copyright 
proprietor  may  lose  his  statutory  copyright  is  via  the 


'-^"^ij.S.,  Copyright-  Law,  p.  10. 

Nicholson,  A  Manual  of  Copyright  Practice,  p.  SS. 
^'^U.S.,  Copyright  Lav;,  p.  14. 
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57 
expiration  of  the  term  of  copyright,    in  which  case  he  has 

no  choice  in  tt^e  mat-cer  and  t?ie  work  becomes  public  domain. 

vrhether  the  copyright  proprietor  chooses  common  law 

copyright  or  statutory  copyright,  the  basic  rights  intended 

remain  the  same: 

The  different  kinds  of  exclusive  rights  granted  by 
the  law  to  proprietors  of  copyright  in  the  various 
classes  of  works  which  have  been  enumerated  may  be 
conveniently  grouped  under  three  heads: 

(1)  Rights  of  copying  and  dissemination  of  copies. 

(2)  Rights  of  modification,  or  transformation. 

(3)  Rights  of  performance,  or  representation. 
Not  all  of  these  rights  are  accorded,  or  are 
indeed_applicable,  to  all  classes  of  copyrighted 
works. ^^ 

The  qualifications  or  exceptions  noted  in  the  above  citation 
do  not  affect  dramatic  com.positions,  however,  and  litigation 
involving  the  violation  of  any  or  all  of  these  rights  has 
been  recorded.   Despite  the  rights  afforded,  and  the  judg- 
ments which  have  upheld  them,  neither  coiron.on  law  nor  statu- 
tory copy2-ight  prevents  other  authors  from  creating  a  work 
sim.ilar  to  a  work  v/hich  is  copyrighted.   For  example,  if  two 
authors  were  to  write  substantially  the  same  v/ork,  and  if 
there  were  positive  proof  that  each  lacked  access  to  the 


Ibid. ,  p.  13 . 
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(Boston:   Jchn  Luce  and  Co.,  1925),  p.  94. 
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other's    corTiposition,   both  works  would  be  protected  under 

59 

common  law  or  statutory  copyright. 

Having  established  the  types  of  copyright  law  in  effect 
in  the  United  States,  it  is  possible  to  consider  how  these 
lav/s  n-ay  be  violated.   A  violation  occurs  v/hen  someone  has 
substantially  copied  the  work  of  another  v/ithout  the 
latter 's  permission,  thereby  committing  infringement. 
Black's  Lav;  Dictionary  considers  infringement  a  "breaking 

into;  a  trespass  or  encroachment  upon;  a  violation  of  a  law, 

60 

regulation,  contract,  or  right."     There  is,  then,  in- 

fringeraent  in  various  areas,  i.e„,  infringement  of  patent, 
infringement  of  trademark,  etc.   Wien  the  courts  deal  with 
infringement  of  copyright,  they  are  obliged  to  consider  the 
tv/o  works  in  cfuestion  and  tiien  determine  whether  the  manu- 
script which  allegedly  infringes  is  "more  or  less  servile, 

61 

of  a  copyrighted  work." 

'vvhile  there  is  protection  against  infringem.ent ,  it  is 
possible  to  legally  borrow  from  another's  v/ork  if  the 
similarity  is  insubstantial.   Such  borrowing  has  been 


)9 
Shaw,  Lxterary  Property,  p.  14, 


■^^Black,  Black '  s ,  p.  920. 
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tenaed   "fair  con-iment,"  or  "fair  use,"  and  is  not  considered 
infringement.   Any  borrowing  in  excess  of  fair  use  consti- 
tutes substantial  similarity,  however,  and  is  grounds  for 
instituting  a  suit  for  infringement,  in  which  case  the 
judiciary  has  jurisdiction  over  whether  substantial  similar- 
ity actually  exists.   Although  many  courts  choose  not  to  be 
lim,ited  to  a  single  facet  of  a  work  and  test  fair  use 
through  multifarious  methods,  others  contend  that  "fair  use 

arises  when  there  is  copying  of  the  theme  or  ideas,  but  not 

62 

of  the  expression  of  ideas."    The  latter  contention  quite 

obviously  limits  the  scope  of  the  concept  of  fair  use. 

The  process  of  establishing  that  there  is  a  similarity 

betv-^een  one  author's  v/ork  and   that   of  another   involves  the 

consideraticn  of  vital  infringement  principles  which  apply 

to  both  ccrrjnon  law  and  statu-cory  copyright: 

Has  the  v.'or3«L  of  an  author  been  used,  v/ithout  his 
consent,  to  the  author's  injury,  or  to  the  profit 
of  some  other  person?   If  the  answer  is  yes,  a 
second  question  arises:   Is  the  use  v/hich  has  been 
made  of  the  v-ork  v/ithin  the  lim.its  of  "fair  use"? 
If  not  we  have  a  prima  facie  case  of  infringement. 

With  a  prima  facie  case  of  infringement,  that  is,  one  which 

is  adequate  to  raise  a  presum.ption  of  fact,  it  is  implied 


62    . 
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that  the  infringed  work  has  been  accessible  to  the  individual 
being  charged  witli  the  violation.   In  numerous  cases,  for 
example,  proof  of  access  has  consisted  of  nothing  more  than 
establishing  that  the  infringed  work  may  be  found  in 
libraries,  bookstores,  and  other  such  places.   In  those 
instances,  there  has  been  no  apparent  need  to  prove  that 
the  alleged  infringer  actually  had  a  copy  of  the  supposedly 
infri.nged  v;ork.   In  some  cases,  however,  judges  deem  it 
necessary  to  prove  that  the  defendant  actually  had  a  copy 
of  the  allegedly  infringed  work  in  his  possession.   The 
latter  holds  especially  true  in  common  law  cases,  since  tha 

work  is  unpublished  and,  therefore,  far  less  accessible  to 

64 
tiie  alleged  infringer.     It  xs  apparent,  then,  that  cases 

may  be  handled  in  remarkably  different  ways,  depending  on 

how  judges  viev/  fair  use  and  access. 

FrecfLiently,  there  is  difficulty  in  determining  v/hether 

a  work  has  gone  beyond  the  limit  of  fair  use.      One  realistic 

method  used  by  the  courts  to  decide  whether  infringement  has 

occurred  is  to  find  first  the  degree  of  similarity  between 

the  tv/c  v/crks  end  the  specific  nature  of  those  likenesses. 
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After  the  judge  eliminates  sameness  of  materials  and  ideas 
in  the  public  domain,  he  determines  the  degree  of  similarity 
of  e>:pr3ssion.    The  expression  is  the  most  important 
aspect,  according  to  the  courts,  for  copyrightability  is 
contingent  upon  that  aspect  of  the  composition,  and  not 
upon  idea.   Although  this  contention  receives  virtually 
unanimous  support,  there  are  some  who  are  willing  to 
contest  it,  claiming  the  idea-expression  dichotomy  to  be  a 
fallacy.     Since  the  courts  hold  jurisdiction  in  such 
natters,  primary  consideration  should  be  given  by  counsel 
to  the  degree  cf  similarity  of  expression. 

The  terms  "piracy"  and  "plagiarism,  ''  which  involve 
similarity  of  materials  and  of  expression,  have  become 
important  but  puzzling  items  in  the  total  infringement 
vocabulary.   Ttiere  seems  to  be  no  unanimity  am.ong  legal 
authorities  as  to  the  exact  definitions  of  each.   For 
example,  one  authority  chooses  to  use  "plagiarism"  to 


^^Spring,  Risks  and  Rights,  pp.  121-122. 

^^P.obert  Yale  Libott,  "Round  the  Prickly  Pear:   The 
Idea-Expression  Fallacy  in  a  Mas?  CoTPmunications  V7orld,  " 
Copyright  Law  Symposium,  ed.  American  Society  of  Composers, 
Authors,  and  Publishers  (New  Itork :   Columbia  University 
Press,  1968),  XVI,  31. 
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describe  a  moral  wrong.     Under  this  viev/,  the  person  who 
takes  a  work  whose  copyright  term  has  expired  and  is  in 
public  domain,  then  substitutes  his  name  for  the  original 
author's,  would  be  considered  a  plagiarist  because  ha  has 
committed  a  moral  transgression.   In  contrast,  it  is  con- 
sidered piracy  when  som.eone  is  legally  wronged,  as  in  the 
case  of  infringement.   A  more  superficial  distinction  is 
made  by  other  authorities  who  note,  "when  one  pirates  a 
work,  he  reproduces  it  for  sale  witl-iout  permission,  perhaps 

with  due  credit  to  the  author;  when  he  plagiarizes,  he 

68 
adopts  another's  work  as  his  own."    Under  the  latter 

concept,  piracy  may  or  may  not  credit  the  author.   Still 

another  viev.'point  is  that  "plagiarism  may  be  either 

infringement  of  a  copyright  or  noninfringement,  in  either 

case  a  taking  and  passing  off  of  an  original  by  ascribing 

69 

authorship  to  the  plagiarist,"    whereas  "piracy  is  just 

70 

plain  theft."    Used  in  this  sense,  piracy,  like  plagiarism. 


^"ceorge  A.  Warp,  "The  Position  of  the  Dramatist  in 
Cop-yright  Law, '^  Boston  University  Lav;  Review,  X;CII  (1942), 
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raay  or  rtiay  not  infringe.   The  major  distinction  between  the 
two  terms  appears  to  hinge  on  authorship.   The  view  which 
connects  claim  of  authorship  to  plagiarism  and  theft  of 
content  and  creative  form  to  piracy  seems  to  be  the  most 
commonly  accepted  am.ong  legal  authorities,  and  will  be  used 
in  subsequent  references. 

One  of  the  most  difficult  and  unique  types  of  infringe- 
ment cases,  however,  is  that  involving  a  parody  of  an 
existing  work. 

Since  all  parody  involves  some  conscious  imitation 
of  another  literary  work,  the  questions  of  access 
and  appropriation  cannot  arise  in  a  case  of 
infringement  by  burlesque.   Consequently,  the  first 
question  to  be  considered  is  v;hether  parodies  should 
be  found  noninfringing  because  the  appropriation  is 
not  substantial. ^1 

In  other  v;ords,  it  is  accepted  that  a  parody,  by  nature, 

must  copy  the  fundamental  form  of  expression  exhibited  in 

the  original  work.   It  is  assumed,  however,  that  the  end 

product--the  parody — will  have  a  purpose  sufficiently 

different  from  the  original  work  so  as  to  generate  a 

totally  unique  turn  of  thought.   Even  if  parody  is  not 

within  fair  use,  for  in  soma   cases  courts  have  ruled  that 


Ari^hur  Rossett,.  "Burlesque  as  Copyright  Infringe- 
ment,  "  C-j-pyriqht  La.v  5-;/iTipo3ium,.  a'J ,  American  Society  of 
Composers,  Authors,  and  Publishers  (New  York:   Columbia 
university  Press,  1958),  IX,  25. 
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parody  has  infringed,  there  are  those  who  would  still  defend 
its  preservation.   For  example,  some  authorities  contend 
that  parody  should  be  granted  freedom  from  infringement  if, 

in  the  judgment  of  the  court,  there  are  no  offending  por- 

72 
tions  within  it.     In  other  words,  it;  is  argued  that  the 

amount  of  offensive  material  contained  in  the  parody  should 
be  the  criterion  for  judgment  rather  than  similarities  in 
t?ie  texts.   With  this  reasoning,  an  examination  of  similari- 
ties would  be  an  unfair  test  of  infringement  since,  by  its 
very  nature,  a  parody  must  draw  much  of  its  material  from 
another  source. 

A  second  unique  problem  which  occasionally  arises  in 
infringement  cases  is  that  of  "unfair  competition."   One 
aspect  of  unfair  competition  involves  "simulation  or 

copying  of  certain  .  .  .  features  of  the  goods  of  a  com- 

73 

petitor  or  of  an  entire  article  of  manufacture."    Niramer, 

a  leading  authority  in  copyright  law,  claims  that  several 
charges  could  stem  from  unfair  competition — secondary 


^^Ibid"  ?•  28. 
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meaning,  injury  to  reputation  caused  by  a  poor  imitation,  or 

74 
injury  to  a  valuable  contract.     Secondary  meaning  deals 

with  an  appropriation  of  a  value  attached  to  an  article  by 

public  association — not  the  appropriation  of  the  creation 

75 
itself,  but  of  its  value.     For  instance,  if  a  play  were 

experiencing  excellent  box  office  sales  and  someone  wrote 

another  play  by  the  same  title  to  take  advantage  of  the 

value  attached  to  the  first  play,  the  proprietor  of  the 

second  play  could  be  sued  for  unfair  competition  due  to 

secondary  meaning.   Sim.ilarly,  a  well-3aiown  star  may  file 

suit  for  unfair  competition  if  his  reputation  has  been 

injured  due  to  a  poor  imitation.   If  the  poor  imitation 

were  widespread  enough,  it  could  even  affect  a  valuable 

contract  signed  by  the  one  infringed,  farther  complicating 

the  matter. 

The  possibilities  of  being  granted  recovery  for 

infringement  in  any  of  the  aforem.entioned  circumstances  have 

76  ... 

increasingly  waned,  and  the  chances  for  winning  an  in- 
fringement case  may  be  further  complicated  by  the  "clean 
■ii.ands"  principle. 


Nimmer,  Ca s es  and  .Ma ter la ]. s  ,  pp.  52  4--525. 
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The  principle  of  clean  hands  "has  appeared  in  a 
number  of  cases,  and  there  appears  to  be  little 
question  that  it  applies  to  copyright.   Under 
this  principle,  an  author  who  has  pirated  a  large 
part  of  his  work  from  others  is  not  entitled  to 
have  his  copyright  protected.   This  conclusion 
is  based  on  the  general  proposition  that  equity 
would  refuse  its  aid  to  a  suitor  who  had  himself 
been  guilty  of  the  same  inequitable  conduct 
which  he  denounced  in  otliers.^^ 

This  provides  an  additional  mode  of  escape  for  the  individual 

charged  with  a  copyright  violation.   If,  in  a  piracy  case, 

the  defendant  can  prove  that  the  plaintiff  has  been  involved 

in  piracy,  he  will  be  absolved  of  the  charges.   In  the  event 

an  infringement  case  is  won  by  the  plaintiff,  hov/ever,  the 

infringer  may  encounter  several  forms  of  retribution.   For 

instance,  he  could  conceivably  be  faced  with  a  staggering 

combination  of  damages,    penalties,    and  forfeiture  of 

...   80 
profits . 

Given  the  above  information  concerning  the  nature, 

history,  and  types  of  copyright-  as  well  as  the  lav/  and 

theory  v/hich  applies  to  dramatic  and  dramatico-musical 
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Shaw,  Li  t.er  a  ry  Pro  per  t  y ,  p.  46. 

U.S.,  CoDvriq'nt  Law,  pp.  15-17, 
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compositions,  it  is  possible  to  proceed  with  an  examination 
of  the  litigation  in  this  area.   Chapter  II  will  explore 
the  manner  in  which  the  various  facets  of  copyright  theory 
have  bean  applied  by  American  courts  in  landmark  copyright 
cases  involving  theatre,  cases  which  have  established  the 
rights,  the  opportunities,  and  the  practices  of  the  American 
playwright  and  theatre  manager. 


CHAPTER  II 
DRAMATIC  COPYRIGHT  IN  THE  COURTS 

The  Act  of  August.  18,  1856,  was  passed  at  a  time  when 
piracy  and  plagiarism  were  prominent  forces  in  the  American 
theatre.   Because  of  the  measure  of  protection  which  it 
provided  playA'rights  and  producers,  it  rapidly  emerged  as 
a  critical  factor  in  the  development  of  the  American  theatre. 
The  provisions  of  the  law  and  their  interpretations  in  the 
courts,  particularly  in  the  period  immediately  follov/ing  the 
passage  of  the  Copyright  Act  of  1856,  have  a  significant 
bearing  on  studies  in  American  theatre  history. 

The  first  court  action  to  contribute  to  a  definition 
of  t'ne  ihUnerican  dramatic  proprietor's  rights  involved  the 
American  actress  and  theatre  manager,  Laura  Keeno.    The 
events  leading  up  to  the  case  actually  began  in  England, 
where  Tom  Taylor,  the  English  playwright,  wrote  Our  American 
Cousin.   After  an  unsuccessful  effort  to  have  the  play 


"'Keene  v.  VTiieatlev  ar,o  C?.larTce,  9  Am.  L.  Reg.  33 
(C.C.E.D.  Pa.  1861) . 
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performed  in  England,  Taylor  sold  the  united  States  literary 
and  dramatic  proprietary  rights  of  his  play  to  Laura  Keene. 
Miss  Keene,  assisted  by  the  renowned  American  actor,  Joseph 
Jefferson,  revised  the  script  to  suit  her  purposes.   She 
opened  the  play  at  the  Laura  Keene  Theatre,  which  she  owned 
and  managed,  on  October  18,  1858.   The  production,  with 
Joseph  Jefferson  in  the  title  role  of  Asa  Trenchard,  was  an 
overnight  success. 

Vfneatley  and  Clarke,  lessees  and  managers  of  a  theatre 
in  Philadelphia,  became  aware  of  the  success  of  Miss  Keene *s 
production  of  Our  American  Cousin  and  began  preparations  to 
open  the  play  in  their  Philadelphia  theatre.   In  the  course 
of  these  preparations,  they  obtained  a  copy  of  the  script 
from  a  Mrs.   V7illiam  Chapman.   The  script  in  question  was  one 

V/hich  Mrs.  Chapman's  former  husband,  Joshua  Silsbee,  had 

3 

procured  while  associated  with  Taylor  m  London.    It  is 

important  to  note  that,  prior  to  obtaining  the  play  from 

Mrs.  Chapm.an,  VJheatley  and  Clarke  had  rejected  Miss  Keene 's 

4 
offer  to  sell  them  performance  rights  for  Philadelphia. 


"Ibid.,  pp.  35-36. 
^.ibid.  .  P-  38. 


"^Ibid.,  p.  37. 
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Instead  of  purchasing  the  Philadelphia  performance 
rights  ro  Q-'jr  American  Cousin  from  Miss  Keene,  Wheatley  and 
Clarke,  with  the  aid  of  Miss  Keane ' s  leading  man,  Joseph 
Jefferson,  altered  the  script  which  they  had  purchased  from 
I-drs.  Chapman.   For  all  intents  and  purposes,  their  play  was 
similar  to  Miss  Keene '  s  altered  play.   VTheatley  and  Clarke 
announced  their  intention  to  perform  Our  American  Cousin  on 
November  22  and  23,  1858,  after  "several  weeks  of  most  care- 
ful  preparation, "   at  which  point  Laura  Keene  filed  a  motion 
for  injunction  which  was  subsequently  denied.   The  week 
follcwing  the  opening  of  the  defendants'  production.  Miss 
Keene  initiated  a  second  legal  proceeding  v/hich,  again, 
asked  for  an  injunction  to  restrain  tlie  defendants  from 
performing  the  olay  and,  in  addition,  requested  an  account 
of  the  defendants'  profits.   Eventually,  the  cas-e  came 
before  Judge  Cadwalader,,  in  tlie   Circuit  Court  of  the  United 
states  for  -che  East2rn  District  of  Pennsylvania. 

The  major  issues  in  the  case,  as  Judge  Cadwalader 
viewed  it,  were  (1)  v;hether  the  accing  or  representation  of 
a  surreptitious  copy  of  a  literary  and  draniatic  proprietor's 


^Ibid. ,  p.  40. 
■^'ibid.,  p.  42. 
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lay  was  an  infringement  of  that  work,   and  (2)  whether  Miss 


8 
Keene's  prior  production  defeated  her  suit.    In  addition  to 

the  above  issues.  Judge  Cadwalader  found  it  necessary  to 

deal  with  other  important  questions,  such  as.  Did  the  fact 

that  the  copy  was  surreptitious  have  any  bearing  on  the 

decision?   If  so,  in  vvhat  respect?  Did  actual  authorship 

enter  into  the  question?   If  so,  what  effects,  if  any,  did 

Joseph  Jefferson's  alterations  on  the  script  have  to  do  with 

the  question  of  copyright? 

In  their  reply  to  the  charges,  the  defendants  claimed 

that  Joshua  Silsbee  and  Tom  Taylor  were  coauthors  of  the 

play.  Our  Am.erican  Cousin,  and  that  Taylor's  rights  were 

assigned  to  a  Mr.  VJebster,  the  manager  of  the  Adelphi 

Tlieatre,  v;ho,  in  turn,  sold  those  rights  to  Joshua  Silsbee. 

That,  of  course,  would  have  made  Silsbee  sole  proprietor  of 

the  plav.   They  vvent  on  to  contend  that,  upon  his  death, 

Silsbee  willed  his  personal  estate  to  his  widow,  who  became 

the  wife  of  William  Chapman.   Acting  in  his  wife's  behalf, 

ChapTan  subsequently  sold  Tvheatley  and  Clarke  the  perform- 

9 
ance  righv-S  to  Our  American  Cousin. 


"^Ibid. ,  p.  34. 
^Ibid.. ,  p.  49. 
^Ihid.,  pp.  42-43. 
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The  dafendants  also  asserted  that  the  additions  which 
Joseph  Jefferson  had  made  to  the  play  while  employed  by 
Mi3s   Ksene  were  independent  literary  productions.   On  that 
basis,  they  claimed  that  Jefferson's  additions  to  Miss 
Keene ' s  manuscript  destroyed  any  exclusive  literary  and 
dramatic  rights  which  she  had  procured  through  her  trans- 
action with  Tcs  Taylor.   They  also  contended  that,  since 
ever  one  half  of  the  dialogue  in  one  scene,  and  one  fourth 
of  the  dialogue  in  another  scene,  had  been  deleted  from  the 
original  manuscript  for  Miss  Keene ' s  production,  it  was  no 
longer  the  original  (Taylor)  play.   They  also  noted  that, 
in  the  New  York  production,  numerous  additions  had  been 
made  in  order  to  capitalize  on  Joseph  Jefferson's  acting 
skills.   Tlie  defendants  argued  that,  because  of  the  ad- 
ditions and  deletions  which  Miss  Keene ' s  manuscript  had 
undergone,  the  play  differed  enough  from  the  original  -co 
warrant  reconsideration  of  the  question  of  proprietorship. 

In  dealing  with  the  defendants '  contention  that  Silsbee 
was  a  coauthor  of  the  Taylor  play.  Judge  Cadwalader  stated 
the  defendaiits  offered  no  evidence  that  Si3sbee  helped 
Taylor  wrire  Our  American  Cousin.   In  discounting  that  claim. 


^'^Ibid.,  pp.  36.  47 
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he  also  noted  that,  not  only  had  the  defendants  failed  to 
offer  proof  of  V7ebster '  s  sale  of  the  production  rights  to 
Silsbee,  but  that  Taylor  and  Webster  had  disavowed  that 
there  was  any  joint  authorship  by  Silsbee. 

With  respect  to  the  defendants '  second  contention — that 
additions  to  the  manuscript  were  independent  literary- 
creations — Judge  Cadwalader  took  the  position  rhat  Jeffer- 
son's contributions  were  additions  to  the  play  and  that,  as 

such,  they  became  part  and  parcel  of  the  play  proper  and 

12 
could  not  be  considered  independently.     Cadwalader  went 

on  to  point  out  that  Jefferson,  who  was  in  the  complainant's 

employ  when  he  helped  her  revise  the  play,  had  no  right  to 

offer  such  information  to  the  defendants.   The  position 

taken  with  respect  to  this  point  was  that  "the  duties  of 

theatrical  perfonrters  to  their  employers  are  .  .  .  like 

those  of  artists  retained  under  a  standing  engagement  in 

13 
any  other  professional  service."     Since  Jefferson  was 

working  for  Miss  Keene,  Cadwalader  ruled  that  he  had  no 

saleable  right:  to  his  additions,  and  that  Miss  Keene  v/as 


^^Ibid.,  p.  43. 

^^raid. ,  pp.  47-49 
-■^Ibid..  p.  48. 
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the  proprietor  of  Jefferson's  work  because  she  was  paying 

14 
him  for  his  intellectual  efforts. 

Judge  Cadwalader  also  addressed  himself  to  an  allega- 
tion v/hich  the  defense  had  made  at  a  previous  hearing.   On 
that  occasion,  Wheatley  and  Clarke  had  argued  that,  although 
Miss  Keene  had  applied  for  a  United  States  statutory  copy- 
right, she  was  not  entitled  to  such  protection  since  Taylor, 
the  original  author,  was  a  non-resident  alien.   Judge 
Cadwalader  agreed  that  the  copyright  proprietor  of  a  non- 
resident alien  author's  play  could  receive  no  protection 
under  United  States  copyright  law  except  that  which  was 
provided  in  section  nine  of  the  Act  of  1831.   However,  he 
went  on  to  take  the  position  that  the  section  in  question 
involved  the  printing  and  publishing  of  plays  and  not  their 
performance  or  representation.   On  that  basis,  he  ruled  that 
of  the  1831  Act,  section  nine  offered  no  protection  to 
Miss  Keene.   Ha\'-ing  dispensed  with  section  nine.  Judge 
Cadwalader  went  on  to  note  that 

[t.he  other  sections]  apply  only  to  authors  who,  if 
not  citizei^s,  must  be  residents  of  tlie  United  States, 
and  proprietors  under  derivations  of  title  from. 
such  authors.   IIo  other  proprietor  can  obtain  a 
copyright  under  the  act.   The  only  statute  which 


^'^-Ibid.,  pp.  48-49, 
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affords  redress  for  unauthorized  theatrical 
representations,  is  the  Act  of  ISth  of  August, 
1855.   This  act  applies  only  to  cases  in  which 
copyright  is  effectually  secured  under  the  Act 
of  1831.   Therefore,  the  complainant  had  no 
statutory  right  of  redress. 

Vfliile  Judge  Cadwalader  took  the  position  tliat  Miss  Keene  was 
not  afforded  statutory  redress  for  unauthorized  representa- 
tions of  her  theatrical  property  because  the  author  was  a 
non-resident  alien,  he  went  on  to  state  that  the  possibility 
of  sustaining  her  suit  independent  of  legislation  st-ill 
remained.   In  other  words,  while  Cadwalader  took  the  posi- 
tion that  existing  copyright  legislation  did  not  apply  in 
Miss  Keene ' s  case,  he  did  not  rule  out  the  possibility  of  a 
consideration  of  her  case  on  the  basis  of  common  law  rights. 

After  further  examination.  Judge  Cadwalader  determined 
that,  even  though  Miss  Keene  had  produced  her  play  prior  to 
the  defendants'  production,  she  had  not  lost  her  common 
lav;  rights  to  the  play.   He  was  careful  to  note,  also,  that 
the  defendants  did  not  rely  upon  memory  to  obtain  a  copy 
of  the  play.     The  latter  observation  was  significant 
because,  although  it  v;as  merely  incidental  opinion  (obiter 
dictum)  ,  it  implied  that  the  defendaiits  v/ould  have  been 


Ibid.,  p.  45. 
^"■^Thid.,  p.  100. 
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within  their  legal  rights  if  they  had  memorized  the  play 
while  viewing  Miss  Keene ' s  performances  and  if  they  had,  in 
turn,  created  their  production  from  memory.   As  it  was, 
however,  they  clearly  had  made  use  of  a  surreptitious  copy 
of  the  play.   Because  of  that  fact.  Judge  Cadwalader  decided 
that  infringement  was  invoJved  and  set  "proper  pecuniary 
compensation.""'"^   In  this  case,  the  proper  amount  was  "the 

price  which  the  complainant  asked  for  such  a  license  when 

18 

she  asserted  that  she  had  a  statutory  copyright." 

The  rules  of  the  Keene  v.  ;Vheatley  case  may  be  summed 
up  as  follows:   (1)  Acting  or  representation  of  a  surrepti- 
tious copy  of  a  literary  and  dramatic  proprietor's  play  is 
an  infringement  of  that  work,  and  (2)  the  representation  of 
a  play  by  the  literary  and  dramatic  proprietor  does  not, 
in  and  of  itself,  defeat  said  proprietor's  suit  for  infringe- 
ment.  Specific  as  this  determination  may  have  been,  several 
questions  remained  unansv/ered ,   the  most  noteworthy  one 
beina  chat  involving  memorization  of  a  play.   As  v/ill  be 
shown  later,  C-^dwalader '  s  obiter  dictu:!-  on  memorization  did 
not  go  unnoticed  by  tne  courts. 


■^ -^Ibid.,  p.  102. 
^^Ibid. ,  p.  103. 
-  ^^ Ro q e r  s  ,  Mich i^ian _ Jiaw_  Re vi^ew ,  1 ,  1 S 1 . 
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In  contrast  to  Keene  v.  vnieatley,  v/here  a  surreptitious 
copy  of  a  play  became  an  important  part  of  the  suit,  there 
was  also  an  early  infringement  case  which  did  not  involve 
the  use  of  a  surreptitious  copy.   It  consisted  of  a  motion 

for  a  preliminary  injunction  which  a  Mr.  Roberts,  an  assignee 

20 

of  Dion  Boucicault,  filed  against  a  producer,  Mr.  Myers. 

T?je  object  of  the  conflict  was  Boucicault 's  successful 
drama.  Octoroon,  with  Judge  Sprague,  of  the  Circuit  Court 
of  the  District  of  Massachusetts,  delivering  the  opinion. 

Dion  Boucicault,  the  author  of  Octoroon,  had  helped 
produce  the  play  on  December  6,  1859,  in  the  Winter  Garden 

Tlieatre  in  New  York.   Six  days  later,  on  December  12,  he 

21 

filed  for  and  obtained  a  copyright.     Boucicault  then 

assigned  Roberts  the  exclusive  right  to  act  and  perform  the 
play,  for  one  year,  in  all  places  throughout  the  United 
States  except  Boston,  New  York,  Philadelphia,  Baltimore, 
and  Cincinnati.  '      During  that  year,  however,  Meyers  and  his 
associates  attempted  to  produce  Octoroon  in  Massachusetts 


^'^ Robert 3  v.  Myers,  20  Federal  Cases  898  (No.  11,  906) 
(C.C.D.  Mass.  1S60)  (St.  Paul:  west  Publishing  Co.,  1895), 
hereafter  cited  as  F.  Cas. 

^^Ibid. 

22 Ibid. ,  p.  900. 
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and  Roberts  filed  suit  to  enjoin  them  from  presenting  the 
play. 

vvhen  the  case  came  before  Judge  Sprague,  Myers  lodged 
six  objections  which  were  intended  to  disprove  both  Mr. 
Roberts'  rights  to  the  play,  and  his  right  to  maintain 
the  suit.   The  first  and  primary  objection  centered  upon 
the  fact  that  Octoroon  had  been  performed  before  it  was 
copyrighted.   The  defendants  contended  that,  because  of 
that  performance,  it  was  not  possible  for  Boucicault  to 
secure  a  copyright,  a  fact  which  negated  Roberts'  claim 
that  he  had  been  assigned  exclusive  rights  to  the  play. 
The  defendants'  second  and  third  objections  were  that 
Boucicault  had  not  deposited  the  title  of  the  play,  or  a 
copy  of  the  play,  in  the  clerk's  office  as  required  under 
the  Act  of  1831.   Their  fourth  objection  was  that  the 
drama  had  never  been  printed  by  the  copyright  proprietor 
and  thr-it  rights  may  not  exist  without  the  printing  of  the 
drama.   The  defendants  based  their  fifth  objection  upon 
the  judgment  of  Cadv/alader  in  Keene  v.  Wheatley,  arguing 
that  since  Boucicault  was  in  the  emploNTDtnt  of  another  at 
the  time  he  wrote  Octoroon,  the  drama  .•/as  not  legally  his 
at  all.   The  sixth  and  final  objection  was  that  all  rights 
v/ere  not  given  to  Roberts.   The  defense  -irontended  that 
Roberts  had  only  limited  time  and  location  rights,  and  that 
such  a  partial  assignment  was  contrary  to  law. 
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Each  of  the  above  objections  was  considered  individu- 
ally by  Judge  Sprague .   With  respect  to  the  first  objection — 
that  prior  performance  voided  copyright  protection--3prague 
ruled  that  the  statute  of  1S56,  which  stated  that  represen- 
tation v/as  not  publication,  was  directly  involved.   Conse- 
quently, the  prior  performances  were  fully  protected  by  the 
Act  of  1856,   and  did  not  void  the  rights  of  the  copyright 
proprietor.   In  turning  to  the  defendants'  charge  that  the 
play's  title  had  never  been  deposited  in  the  clerk's  office. 
Judge  Sprague  ruled  that  the  defendants  had  shovTi  no  actual 
proof  of  such  neglect.   He  noted,  further,  that  a  clerk's 
record  had  been  introduced  which  indicated  that  the  title 
had  been  submitted  and  which,  in  the  eyes  of  the  court, 
was  considered  prima  facie  evidence  of  the  fact  that 
Boucicault  had  met  the  statutory  requirement.   Sprague  gave 
little  consideration  to  the  related  argum.ent  concerning 
Boucicault' 3  failure  to  deposit  a  copy  of  the  Octoroon  in 
the  clerk's  office;  he  simply  pointed  out  that  the  due  date 
had  not  yet  arrived."    In  answering  the  charge  that  tne 
dr.3ima  had  never  been  printed,  Sprague  cited  the  Act  of 
1S56  v/hich  stipulated  that  the  copyright  proprietor  had 


-"Ibid.,  pp.  898-899. 
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the  exclusive  right  of  printing.   In  interpreting  that 
right,  he  contended  that  a  work  may  exist  v/ithout  printing, 
depending  on  the  wishes  of  the  proprietor.   Thus,  it  was 
net  deemed  necessary  for  Boucicault  to  have  filed  a  printed 
copy  of  his  work  in  order  to  retain  his  rights  to  the  play. 
In  rendering  his  opinion  on  the  question  of  whether  Bouci- 
cault or  Boucicault' 3  employer  was  the  rightful  owner   of 
the  play.  Judge  Sprague  made  a  distinction  between  t?ie 
circumstances  in  the  case  of  Keene  v.  Wheatley  and  that 
involving  the  Octoroon.   He  took  the  position  that  Bouci- 
cault v\7as  being  employed  as  a  stage  manager  and,  therefore, 
Boucicault 's  employer  had  no  right  to  the  play  authored  by 
Boucicault.   In  essence,  Sprague  held  that  what  Boucicault 
did  beyond  his  duties  as  stage  manager  was  his  business, 

and  that  if  he  wrote  a  play  it  could  only  be  considered 

24 
his  play  and  not  that  of  his  employer.     Sprague  dis- 
patched the  sixth  and  final  objection—that  partial  assign- 
ments V7ere  contrary  to  law--v;ith  the  fitatemant  that  "what- 
ever force  this  objection  might  have  at  law,  it  cannot 

25 

prevail    m   equ:i.ty.  3y   taking   r.his    position,    the   court 


^"^.Tbid.,    p.    899. 


[bid.,    p.    900. 


51 


made  it  clear  that  general  principles  of  fairness  would 
determine  the  case,  and  not  the  law.     Judge  Sprague  also 
noted  that  a  division  of  the  authors '  rights  were  in  order 
because  "divisibility  as  well  as  assignability  enhances  the 
value  of  his  (the  copyright  proprietor's)  property,  for  he 

may  find  a  purchaser  able  and  willing  to  pay  for  a  part, 

27 

but  not  for  the  whole  of  his  copyright." 

Having  dismissed  the  arguments  presented  by  Myers  in 
the  above  fashion.  Judge  Sprague  granted  Roberts'  motion 
for  a  temporary  injunction.   This  decision  was  an  important 
one  since  it  unequivocally  enforced  the  intent  of  the 
Copyright  Act  of  August  IS,  1856.   Due  to  the  fact  the 
court  had  ruled  that  the  acting  or  representation  of  a  play 
was  not  considered  a  publication,  play,-/rights  were  afforded 
a  new  measure  of  protection.   Another  significant  rule  in 
the  case  vras  that  which  stipulated  playwrights  were  entitled 
to  divide  their  rights  in  any  way  they  saw  fit.   Having  been 
guaranteed  that  right,  the  playv.'right  was  in  a  more 
advantageous  bargaining  position. 


^°By  "equity, "  Judge  Sprague  is  referring  to  general 
principles  of  fairness  and  jv7.3tice  which  supersede  inade- 
quate lav7. 

27rDid. 
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Significant  as  the  Roberts  v.  Myers  court  action  had 
been,  it  left  unansv/ered  the  question  of  whether  memoriza- 
tion of  a  performance  gave  the  memorizer  the  right  to  pro- 
duce the  play.   That  question  became  a  prime  issue,  however, 
in  November,  1850,  when  Laura  Keene  initiated  proceedings 

charging  theatre  manager  Moses  Kimball  with  having  presented 

28 

an  unauthorized  production  of  Our  American  Cousin,    which 

infringed  on  her  sole  right  to  represent  or  contract  for  the 
representation  of  the  play. 

The  case  was  precipitated  by  the  fact  that  Moses 
Kimball,  proprietor  of  the  Boston  Museum,  sent  one  or  more 
of  his  artists  to  Laura  Keene ' s  Theatre  in  New  York  to  view 
the  oux:standing  success,  Our  American  Cousin.   Kimball 
reconstructed  the  play  on  the  basis  of  his  employee's 
memorized  version  of  its  content  and,  subsequently,  produced 
it  at  the  Boston  Museum..   Upon  hearing  of  Kimball's  produc- 
tion, Laura  Keene  clearly  warned  him  to  "desist  from  per- 

29 

forming  the  comedy  in  violation  of  her  rights.  ..." 

T-rhen  Xirrball  ignored  her  advice  and  continued  to  perform 


28 

Keene  v,  Kj.mball,  16  Gray  (Mass.)  545  (1860)  (Boston; 

Little,  Brov/n,  and  Co.,  1871). 
^-"Ibid.,  p.  547. 
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zhe   play.  Miss  Keene  filed  suit.   Kimball,  in  turn,  called 
for  a  dismissal  of  the  suit,  claiming  that  even  if  the 
opposition's  statements  were  true,  the  facts  could  not  win 
her  a  judgment. 

The  case,  v/hich  came  before  Judge  Hoar  of  the  Supreme 
Court  of  Massachusetts,    had  one  major  issue.   Specifically, 
this  was  whether  a  play,  in  this  case  a  play  covered  by 
common  law  copyright,  could  be  legally  produced  at  a 
theatre  if  the  sole  source  from  which  it  was  drawn  was  an 
unauthorized  memorization  of  the  dramatic  proprietor's 
perfcrm.ance.     In  rendering  an  opinion  in  the  case.  Judge 
Hoar  maintained  that  "the  public  acquire  a  right  to  the 

extent  of  the  dedication,  whether  complete  or  partial, 

„32 

which  the  proprietor  has  made  of  it  to  the  public."     He 

clarified  the  court's  position  by  stating  that  a  medical 
student  has  the  right  to  use  or  com^Tiunicate  any  information 
he  may  receive  through  a  lecture,  and  the  same  right  should 
be  granted  to  the  audience  at  a  play  or  other  forms  of 
entertainment,  so   long  as  the  idea  is  carried  away  through 


-'Olbid. 


■^-Ibid. ,  pp.  550-551. 
""Ibid.,  p.  551. 
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33 

r>.ep.ory  and  not  phonographically  or  otherwise.     Judge  Hoar 

went  on  to  note  that  the  opinion  in  the  case  had  been 
founded 

wholly  upon  the  doctrine  that  there  is  nothing  in 
the  plaintiff's  bill  to  show  that  the  defendant 
has  done  anything  beyond  that  which  the  limited 
dedication  {[italics  mine^  of  the  plaintiff's       ^4 
property  to  the  public  authorized  him  to  do.  .  .  . 

In  short,  the  court  considered  Miss  Keene ' s  representation 

of  Our  American  Cousin  to  be  a  limited  dedication,  and, 

therefore,  a  oroduct  which  rightfully  could  be  appropriated 

through  memorization.   As  a  result,  Moses  Kimball's  demurrer 

^  ^  35 

v/as  granted. 

The  case  of  Keene  v.  Kimball  was  significant  inasmuch 
as  it  opened  up,  or  brought  to  light,  a  loophole  in  conur.on 
law  copyright.   In  the  wake  of  it,  any  judge  who  chose  to 
rule  stare  decisis,  that  is,  render  a  fixed  decision  predi- 
cated upon  prior  identical  cases,  could,  for  all  intents 
and  purposes,  eliminate  performance  rights  amo:ig  comjTion  law 
proprietors  by  basing  his  decision  on  Judge  Hoar's  verdict. 
The  Hoar  decisiovi  had  ruled  that  representation  could  be 


^^Ibid.,  pp.  551-552 
3^Ibic!.,  p.  552. 
^^Ibid. 
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considered  United  dedication,  and  when  a  play  was  thus 
dedicated,  coirmor!  law  rights  were   transferred  from  the 
author  to  the  pui^lic.   This  meant  that  prospective  assignees 
would  be  apt  to  lie  hesitant  to  purchase  a  playwright's 
performance  right  for  fear  their  claim  to  the  rights  would 
be  worthless. 

^^^hile  the  legality  of  a  production  which  was  a  mem- 
orized copy  of  a  protected  source  was  the  major  issue  in 
Keene  v.  Kimball,  the  ruling  contained  an  incidental  opinion 
which  was  to  play  a  major  role  in  a  later  case  involving 
dramatic  copyright.   The  opinion  in  question  was  issued  by 
Judge  Hoar  when  he  brushed  aside  the  defendant's  argument 
that,  because  the  Puritan  founders  of  the  Commonwealth 
judged  plays  to  be  immoral,  Laura  Keene ' s  play  could  not  be 
legally  protected  in  Massachusetts.   Judge  Hoar  averred  that 

courts  will  not  interfere  to  vindicate  the  claims  of 
any  party  to  the  exclusive  enjoyment  or  disposal  of 
an  iirtrnoral  or  licentious  production;  but  the  par- 
ticular application  once  made  of  this  rule  of  the 
conmon  law,  in  conformity  with  the  peculiar  opinions, 
sentiments  or  prejudices  of  one  generation  of  men, 
will  not  control  its  application  in  a  state  of 
society  \mere   different:  views  prevail.   If  our 
ancestors  prohibited  all  scenic  exhibitions,  it 
was  because  thoy  regarded  tneia  as  immoral  and 
pernicious.   If  we  do  not  so  regard  them,  the 
reason  ceasing,  the  rule  ceases  with  it.^^ 


■ilO-lCI  »  ,  pp.  ;>%o--;^y. 
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With  that  obiter  dictum.  Judge  Hoar  paved  the  way  for  the 

courts  to  examine  the  relationship  of  censorship  to  copy- 
right.  Moreover,  his  view  made  playv/rights  aware  of  the 
fact  that,  when  allegedly  licentious  plays  were  to  be 
tested  for  immoral  content,  the  courts  would  take  the 
position  that  society  controls  its  own  concept  of  morality. 

\'i?hile  common  law  copyright  protection  suffered  a  set- 
back in  the  case  of  Keene  v.  Kimball,  a  case  involving  play- 
v.'right  Dion  Boucicault  provided  statutory  copyright  pro- 
prietors stronger  protection.   This  critical  test  of  the 
rights  provided  by  statutory  copyright  arose  when  George  L. 
Fox  and  James  W.  Lingard  produced  Dion  Boucicault 's  Octoroon 
without  his  authorization.   As  might  be  expected,  Boucicault 

retaliated  by  filing  a  m.otion  for  injunction  against  the 

37 
producers.     Not  only  had  Boucicault 's  Octoroon  been  the 

center  of  focus  in  the  earlier  case  of  Roberts  v.  Myers,  but 

some  of  the  facts  in  that  case  provided  the  foundation  for 

Boucicault 's  complaint  against  Fox  and  Lingard.   By  way  of 

background,  it  should  be  noted  that  at  the  time  Boucicault 

had  been  the  stage  manager  and  general  director  of  the 


-^  ^Boucicault  v.  Fox  and  Lingard,  5  Blatchford  (U.S.)  87 
(C .C .S.P.N.Y .  1862)  (New  York:   Baker,  Voorhis,  and  Co., 
1869). 
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V.' inter  Garden  Tlieatre,  he  made  arrangements  with  Mr. 
Stuart,  the  lessee  of  the  theatre,  to  write  a  play  in  which 
he  and  his  wife  would  perform  for  as  long  as  it  would  run 
in  the  Winter  Garden  Theatre.   The  play  Boucicault  wrote 
was  Octoroon,  and  he  and  his  wife  performed  it  at  the 
Winter  Garden  from  December  6,  1S59,  until  December  13. 
During  that  interim--on  December  12 — Boucicault  obtained  a 
statutory  copyright  on  the  drama.   Although  Boucicault  and 

his  wife  left  the  company  on  December  13,  the  play  continued 

38 

to  run  for  several  weeks. 

After  the  run  of  the  Octoroon  ended  January  21,  1850, 
Georga  L.  Fox  and  James  W.  Lingard  paid  Winter  Garden 
manager,  Stuart,  who  they  assumed  was  the  copyright  pro- 
prietor of  the  play,  $100  for  the  rights  to  perform  the  play 

■3  Q 

at  their  Naw  Eovvery  Theatre.     Although  Boucicault  passed 
by  the  New  Bowery  Theatre  on  several  occasions  during  the 
course  of  the  play's  nine  performances  and  viewed  large 
poster  advertisements  for  Octoroon,  at  no  time  did  he  warn 
Fox  and  Lingara  that  they  v.'ere  infringing  on  his 


-^^Tbj-A"    PP-  38-89. 
^^Ibid. ,  p.  89. 
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proprxetary  rights,  or  atteir.pt  to  stop  them  from  performing 

40 

the  play. 

Immediately  after  the  completion  of  the  play's  run  at 
the  New  Bowery  T}-ieatre,  Boucicault  filed  suit  for  infringe- 
ment against  Fox  and  Lingard.   He  was  awarded  $500  in 
damages  as  a  result  of  his  petition,  but  Fox  and  Lingard 
promptly  asked  for  a  new  trial.   At  that  point,  the  case  was 

brought  before  the  Circuit  Court  of  the  Southern  District 

41 

of  New  York,  with  Judges  Shipman  and  Nelson  presiding. 

In  the  course  of  the  litigations.  Judges  Shipman  and 
Nelson  examined  the  following  major  issues:   (1)  V^ether 
the  performance  of  a  play  in  public  with  the  consent  of  its 
author  and  payment  of  a  compensation  to  him,  signifies  that 
he  has  abandoned  his  rights  and  more  cr  less  dedicated  his 
play  to  the  public.   (2)  IvTiether  a  proprietor  has  to  register 
his  dissent  upon  becoming  av^are  of  a  violation  of  his  copy- 
right.  In  other  words,  did  the  author,  by  ignoring  the  fact 
that  people  were  illegally  producing  his  play,  more  or  less 
dedicate  his  play  to  the  public  through  ab^^.ndonment ?   If  he 
purposely  allowed  the  illegal  production  to  continue,  with 


'^Ibid.,  p.  99, 


'*'Ibid. ,  p.  88. 
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the  intent  of  obtaining  a  portion  of  the  play's  profits 
through  court  action,  would  he  be  a  victim  of  the  "clean 
hands"  policy,   v>;hich  stipulates  that  the  plaintiff  must  not 
be  guilty  of  "inequitable  conduct?" 

The  defendants  begsin  their  argument  by  contending  that 
Stuart,  Boucicault's  employer,  had  rights  to  representation 
because  the  playwright  was  being  paid  by  Stuart  at  the  time 
the  play  was  v/ritten.   Second,  they  contended  that  Bouci- 
cault's statutory  copyright  was  invalid  because  the  play 
had  been  voluntarily  performed  in  public  and  was  "such  a 

publication  as  to  amount  to  a  dedication  of  the  play  to 

42 

the  use  of  the  public."     Fox  and  Lingard  went  on  to  argue 

that  Boucicault  abandoned  his  rights  to  the  public  because 
he  had  not  yet  applied  for  statutory  copyright  v/2ien  he  con- 
sented to  let  his  play  be  performed  at  Stuart's  Winter 
Garden  Theatre.   Their  final  objection  was  that  the  plaintiff 
should  have  assumed  the  responsibility  of  informing  them 
that  he  believed  their  production  of  Octoroon  was  illegal. 
They  pointed  out  that,  instead,  Boucicault  ignored  the  pro- 
duction until  after  the  completion  of  their  successful  run. 


"^^Ibid.,  p.  93 
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In  considering  the  first  objection--that  Boucicault's 

employer  had  proprietary  rights  to  the  play — Judge  Shipraan 

reaffinried  the  decision  which  Judge  Sprague  had  rendered 

in  the  earlier  case  involving  the  Octoroon.   Specifically, 

Shipman  ruled  that 

the  title  to  literary  property  is  in  the  author  whose 
intellect  has  given  birth  to  the  thoughts  and  wrought 
them  into  the  composition,  unless  he  has  transferred 
that  title,  by  contract,  to  another.   In  the  present 
case,  no  such  contract  is  proved.  ^ 

Fox  and  Lingard ' s  second  objection — that  the  act  of  volun- 
tarily performing  Octoroon  in  public  amounted  to  a  dedication 
of  the  property — was  negated  when  the  court  noted  that 
Boucicault,  as  author,  had  the  exclusive  right  to  represen- 
tat ion.  '   The  third  argument-- that  Boucicault  had  abandoned 
his  rights  to  the  play  by  permitting  its  production  prior  to 
obtaining  statutory  copyright — was  decisively  rejected  by 
Judge  Shipman,  who  noted  ttiat 

there  can  be  no  evidence  of  abandonmant  to  the  public 
of  any  rights  growing  out  of  the  authorship  of  a 
manuscript,  dravm  from  the  mere  fact  that  the  manu- 
script has,  by  the  consent  and  procuremenc  of  the 
author,  been  read  iii  public  by  him,  or  another,  or 
recited,  or  represented,  by  the  elaborate  per- 
formances and  showy  decorations  of  the  stage.   If 


43 
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the  reading,  recitatior,  or  performance  is  conducted 
by  his  direction,  by  his  agents,  for  his  benefit  and 
profit,  with  the  sanction  of  the  law,  how  can  it  be 
said  to  be  evidence  of  his  intention  to  abandon  his 
production  to  the  public?   Suppose  Mrs.  Kemble  were 
to  read,  in  her  unrivalled  manner,  a  drama  of  her 
own  production,   would  the  reading  be  a  dedication 
to  the  public,  and  authorize  any  elocutionist  to 
read  it,  who  could  obtain  a  copy,  against  the 
consent  of  the  author?   Hew  would  it  change  the 
matter,  if  she  should,  instead  of  reading  the  play, 
have  it  brought  out  by  a  company  at  Wallack's,  or 
the  Winter  Garden,  with  all  the  embellishments  which 
the  stage  can  lend?   The  true  doctine  is,  that  the 
literary  property  in  the  manuscript  continues  in  the 
author,  so  long  as  he  exercises  control  over  it,  or 
has  the  right  to  control  it;  and,  until  its  publi- 
cation, no  one  has  a  right  to  its  use  or  that  of  its 
contents,  without  his  consent.   Therefore,  any 
special  use  of  it  by  him,  in  public,  for  his  own 
benefit,  is  a  use  perfectly  consistent  with  his 
exclusive  right  to  its  control,  and  is  no  evidence 
of  abandonment. 

The  above  decisive  response  by  the  court  was  particularly 
significant  since  it  was  used  as  a  functional  reference  in 
subsequent  cases.   That  segment  of  the  Boucicault  v.  Fox 
opinion  also  serves  as  an  excellent  exam.ple  of  the  vari- 
ability of  the  protection  concept.   On  the  point  involved, 
the  court  found  itself  squarely  in  agreement  with  Judge 
Sprague's  decision  in  the  case  of  Roberts  v.  Myers,  but  it 
took  a  position  in  direct  opposition  to  the  judgment  which 
Judge  Hoar  had  rendered  in  Keene  v.  PCiiiiball .   V7ith  respect 


"^^iJSiS."    PP«  98-99. 
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to  Fox  arid  Lingard  ^  s  argument  that  Eoucicaulfs  complaint 

was  unv/arranted  because  he  had  failed  to  inform  them  of  his 

dissent,  the  court  held  that  they  had  not  been  ignorant  of 

Boucicault's  rights.   On  this  point.  Judge  Shipman  noted 

.  .  .  the  evidence  shov/s  conslusively ,  that  Stuart 

distinctly  informed  the  defendant's  [sicj  agent, 

when  he  went  to  purchase  the  play,  that  his,  Stuart's, 

right  to  it  was  disputed  by  the  plaintiff,  in  a 

suit  then  pending.   It  shows  further,  that,  instead 

of  relying  on  the  consent  of  the  plaintiff,  they 

impliedly  disclaimed  it,  by  publicly  announcing,  in 

their  cards  and  bill  posters,  that  the  piece  was 

purchased  exclusively  from  Stuart,  and  was  played 

4-6 
with  his  consent. 

Having  dispatched  the  arguments  of  Fox  and  Lingard  in 

the  above  m.anner,  the  circuit  court  affirmed  the  previous 

court's  ruling  and  denied  a  new  trial,  thus  allowing  Bouci- 

cault  to  retain  possession  of  the  $500  in  infringement 

damages.   As  a  consequence  of  the  court's  decision,  two 

ma-icr  orotective  conditions  were  established.   First,  the 

playv;right  was  given  statutory  protection  of  his  performance 

47 
rights.    As  a  result,  he  could  produce  his  play  or  sell 

his  performance  rights  to  a  producer  and  be  confident  that 

those  rights  would  be  protecced  under  law.   This  nale  was 


"^^Ibid-  P'  99, 
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important  inasmuch  as  it  served  as  a  turning  point  in  the 
confusion  over  representation  and  dedication  to  the  public. 

Thereafter,  "the  great  weight  of  authority  .  .  .  !_wasj  in 

48 

favor  of  this  rule."     It  shall  be  seen,  however,  that  xt 

did  not  completely  put  an  end  to  arguments  based  on  the 
public's  rights.   The  second  significant  rule  in  the 
Boucicault  v.  Fox  decision  was  that  which  held  that  neither 
the  playv^'right  nor  any  dramatic  copyright  proprietor  would 
be  responsible  for  objecting  to  a  violator  making  unauthor- 
ized use  of  his  dramatic  property.   Tliis  was  highly  signifi- 
cant because,  by  placing  the  burden  of  responsibility  more 
fully  on  the  potential  infringer's  shoulders,  it  added  greater 
strength  to  the  concept  of  statutory  copyright.   Tlie  in- 
fringer could  no  longer  base  his  defense  on  the  fact  the 
copyright  proprietor  had  failed  to  inform  him  of  his  (the 
proprietor's)  legal  rights. 

VvT-iile  the  preceding  cases  extend  som.e  form  of  protection 
to  either  the  plaintiff  or  the  defendant,  a  verdict  with- 
holding protection  was  rendered  in  April,  18C7,  when  Cali- 
fornia theatre  c^-v^ners  Julian  Martinetti  and  Thomas  Maguire 
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filed  suits  against  one  another.   Interestingly,  Judge 
Hoar's  earlier  opinion  that  the  ''courts  will  not  interfere 
to  vindicate  the  claims  of  any  party  to  the  exclusive 
enjoyment  or  disposal  of  an  imiTioral  or  licentious  produc- 
tion" (Keene  v.  Kimball,  1860)  was  a  distinct  foreshadowing 

49 
of  the  Martinetti  v.  Maguire  case.     In  the  California 

case,  the  judge's  contempt  for  the  vehicle  under  examination 
resulted  in  an  opinion  v/hich,  in  a  sense,  restricted  both 
parties. 

The  incidents  leading  to  the  case  were  as  strange  as 
the  opinion.   On  October  17,  1866,  Julian  Martinetti,  one 
of  the  proprietors  of  the  Metropolitan  Theatre  in  San  Fran- 
cisco, claimed  to  have  bought  exclusive  rights  to  a  play 
allegedly  written  by  James  Schonberg  and  entitled.  Black 
Rook .   On  I-larch  25,  1857,  Thomas  Maguire,  one  of  the 
proprietors  of  Maguire ' s  Opera  House  in  San  Francisco, 
obtained  exclusive  California  performance  rights  to  a  play 
by  Charles  M.  Barras  entitled.  Black  Crook.   The  two  scripts 
v/ere  astonishingly  sim.ilar,  in   both  form  and  dialogue. 


49 

Martinetti  v.  Maguj.re,  Deady  (U.S.)  216  (C.C.D. 

Cal.  .'!857)  (San  Francisco:   A.  L.  Bancroft  and  Co., 
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Realizing  that  Martinetti  was  intending  to  produce  Black 
Rock ,  and  having  not  received  his  own  copy  cf  Black  Crook, 
I-Iaguire  surreptitiously  bought  a  copy  of  the  former  play 
from  one  of  Martinetti ' s  employees.   He  then  altered  the 
copy  of  Black  Rook  which  he  had  obtained  and  proceeded  to 
produce  it  under  the  title.  Black  Crook.   Suspecting  some 
form  of  piracy,  I'fertinetti  took  legal  measures  to  enjoin 
Maguire  from  performing  the  play.   Kaguire  retaliated  with 
a  countersuit  which  asked  for  an  injunction  against  Mar- 
tinetti.  At  this  point,  the  suits  came  before  Judge  Deady, 
who  sat  in  the  Circuit  Court  of  the  District  of  California. ^^ 

Although  both  parties  filed  simple  suits  for  injunction 
against  one  another,  the  ultimate  issues  were  of  a  totally 
different  nature.   Although  not  argued  by  counsel,  the  major 
question  became  whether  or  not  the  phrase,  "suited  for 
public  representation, "  which  was  contained  in  the  Copyright 
Act  cf  1356,  protected  the  copyright  proprietor  of  "a   compo- 
sition of  an  imiTioral  or  indecent  character,  in  the  exclusive 

51 

right  to  represent  the  same."     Another  key  issue  raised 

by  the  court  was  whether  an  exhibition,  a  spectacle,  or  an 


^'^'ibid.  .  PP-  216-220, 
^"^Ibid.,  o.  216. 
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arrangement  of  scenic  effects  having  "no  literary  character" 
could  be  considered  a  "dramatic  composition." 

The  argument  put  forth  by  Maguire  and  Martinetti  war- 
rants consideration  despite  the  fact  it  had  nothing  to  do 
with  the  issues  upon  which  Judge  Deady  ultimately  based  his 
decision.   Maguire  claimed  that  Martinetti  employed  James 
Schonberg,  or  some  other  person,  to  copy  Black  Crook  in 
shorthand  as  it  was  being  performed  in  Niblo ' s  Garden  in 
New  York.   He  further  submitted  that  Martinetti  had  been 
rehearsing  this  ''colorable"  imitation  of  Black  Crook 
(entitled  Black  Rook) ,  with  the  intent  to  produce  it  on  a 
California  stage  despite  the  fact  he  (Maguire)  had  sole 
rights  to  its  representation.   In  other  v;ords,  Maguire  con- 
tended that  Black  Rook  infringed  Black  Crook;  therefore, 

.  52 

2-Iartinetti  had  no  legal  right  to  produce  the  former  work. 

Martinetti,  in  turn,  charged  that  Maguire  improperly  ob- 
tained a  copy  of  Black  Rook  and  that  the  latter ' s  production 
o^  Black  Crook  had  been  made  possible  as  a  result  of  his 
use  of  the  surreptitiously  obtained  Black  Rook  manuscript. 

In  dealing  with  Maguire ' s  allegation.  Judge  Deady  held 
that  the  facts  indicated  Martinetti 's  Black  Rook  was  an 


^^Ibid.,  pp.  216-220. 
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iirdtation  of  Black  Crook.   He  based  his  judgment  on  the 
fact  that  Charles  Barras  had  written  Black  Crook  on  July  1, 
1866,  that  it  had  been  performed  early  in  September  of  the 
same  year,  and  that  these  events  preceded  Schonberg ' s  Black 
Rook  (v/ritten  October  17,  1866).   Schonberg's  title,  the 
unquestionably  identical  character  of  the  texts,  the 
proxim.ity  of  the  dates  upon  which  the  two  works  were  com- 
pleted, and  especially  the  fact  that  Martinetti  never 
obtained  written  permission  from  Schonberg  for  production 
rights  in  California  led  Judge  Deady  to  cast  strong  sus- 
picion on  both  Martinetti  and  Schonberg.   Concerning  the 
last  factor.  Judge  Deady  noted  that 

no  evidence  is  produced  of  the  alleged  purchase  of 
the  Black  Rook,  except:  the  allegation  to  that  effect 
in  the  bill.   If  Martinetti  had  purchased  an  original 
com.position,  or  what  he  believed  to  be  such  a  compo- 
sition, called  the  Black  Rook,  which  had  been  copy- 
righted by  the  author,  it  is  reasonable  to  infer  that 
he  would  have  taken  an  assignment  of  the  latter 's 
right  to  himself,  and  have  produced  it  here  in  evi- 
dence or  accounted  for  its  absence.   The  omission 
to  do  this  tends  strongly  to  disprove  the  allegation 
of  a  purchase  from  Schonberg  by  xMartinetti. 

This  insurmountable  mixture  cf  evidence  and  reasoning 

negated  Martinetti '  s  argument,  and  Jiadge  Deady  took  the 


'rold.,  p.  219. 
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position  that  Martina tti  had  employed  Schonberg  or  someone 
else  to  imitate  Black  Crook. 

By  the  same  token,  Deady  held  that  Maguire  knew  he  too 
was  dealing  v;ith  an  illegal  manuscript  when  he  bought  Black 
Rook  from  I'dartinetti '  s  employee.   The  judge  pointed  out 
that,  because  Maguire  was  probably  aware  the  manuscript  was 

stolen,  he  had  reason  to  consider  both  parties  in  pari 

54 
dilicto,    or  in  equal  fault.   As  a  consequence,  the  court 

v.-as  not  obligated  tc  consider  either  party  in  a  favorable 
light. 

After  dealing  v/ith  the  arguments  of  Martinetti  and 
Magxiire,  Judge  Deady  crystallized  what,  to  him,  was  the 
major  issue.   He  contended  that  Black  Crook  was  a  mere 
spectacle  with  a  substantial  number  of  scenic  effects  and 
representations  taken  from  other  dramas  and  operas .   He  was 
supported  by  W,  B.  Hamilton,  stage  manager  of  the  Metropoli- 
tan, whom  he  cited  at  one  point  in  his  opinion.   According 
to  stage  manager  Han.ilton, 

The  dialogue  i?  very  scant  and  meaningless,  and 
appears  tc  be  a  mere  accessory  to  the  action  of 
the  piece — a  sort  of  verbal  machinery  tacked  on 
to  a  succession  of  ballet  and  tableaux,  .  ,  .  [^-isj 
The  principal  part  and  attraction  of  the  spectacle 


^^Ibid.,  p.  220. 
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seems  to  be  the  exhibition  of  women  in  novel  dress 
or  no  dress,  and  in  attractive  attitudes  or  action. 
The  closing  scene  is  called  Paradise,  and  as  witness 
Hamilton  expresses  it,  consists  mainly  "of  women 
lying  about  loose" — a  sort  of  Mohamraedan  paradise, 
I  suppose,  v/ith  imitation  grottos  and  unmaidenly 
houris  .-'^ 

Judge  Deady  went  on  to  note  that,  "to  call  such  a  spectacle 

a  'dramatic  composition'  was  an  abuse  of  language,  and  an 

insult  to  the  genius  of  the  English  dram.a .  "     As  a  result, 

he  took  the  position  that  such  a  spectacle  could  not  be 

considered  a  dramatic  composition  and  it  was,  therefore, 

unworthy  of  protection  under  the  copyright  act.  ■ 

The  opinion  in  the  case  also  noted  that,  even  if  Black 

Crook  were  to  be  considered  a  dramatic  composition,  it  would 

still  be  ineligible  for  protection  because,  as  stated  in  the 

Copyright  Act  of  August  18,  1856,  a  dramatic  composition 

had  to  be  "suited  for  public  representation."   In  Judge 

Deady ' s  eyes,  the  Black  Crook  did  not  meet  that  require- 
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ment . 

Finally,  Judge  Daady  declared  that  the  constitutional 
article  upon  v.hich  copyright  lav;  was  based  prohibited 


""Ibid.,  p.  221. 
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Blac>  Crook  from  being  protected  under  statutory  copv- 
riaht-   He  pointed  out  that  Article  one,  section  eight,  of 
the  Unired  States  Constitution  had  as  its  objective  "the 
progress  of  science  and  useful  arts."   Deady  took  the  posi- 
tion that  Black  Crook  in  no  way  achieved  such  an  end  and  that, 
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as  a  result,  it  had  to  be  considered  uncopyrightable . 

Because  Black  Crook  was  declared  unsuited  for  public 
representation  and  did  not  serve  to  promote  the  progress  of 
science  or  useful  arts,  and  because  Black  Rook  was  con- 
sidered a  copy  of  the  former.  Judge  Deady  denied  both  par- 
ties' applications  for  an  injunction.   The  decision  in 
Maquire  v.  Martinetti  was  significant  xn  several  respects. 
It  established,  first,  that,  since  the  dramatic  copyright 
act  designated  that  the  drama  should  be  "suited"  for  public 

performance,  a  playvright  could  lose  his  protection  if  his 
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play  were  found  immoral  or  indecent  by  Q  court  of  law. 

Tlie  decision  also  established  that  the  terms,  "dramatic 
composition,"  v.'hich  appear  in  the  Copyright  Act  of  1856, 
could  net  be  applied  to  an  "exhibition,  spectacle  or  arrange- 
ment  of  scenic  effects  having  no  Ixterary  cnaracter. 
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Thus,  in  a  single  case,  the  playwright  and  copyright  pro- 
prietor were  served  legal  notice  of  two  limitations  to 
copyright  protection. 

In  the  same  year  Judge  Deady  was  ruling  on  the  rela- 
tionship between  morality  and  copyright  protection  (1867) , 
a  noteworthy  case  involving  representation  and  publication 
was  being  recorded.   This  involved  Dion  Boucicault's  suit  for 
infringement  against  an  Illinois  museum,  manager,  Joseph 
V7ood,  who  had  produced  Boucicault's  Octoroon,  Colleen  Bawn, 

and  Pauvrette  in  his  museum  theatre  without  the  playwright's 

61 
permission.     Boucicault  claimed  that  these  performances 

violated  his  common  law  rights  to  the  plays,  and  he  sought 
restitution  from  Wood  via  the  courts.   Wood  contended  that 
Boucicault's  earlier  perform.ances  of  the  plays  had  consti- 
tuted publication  and,  therefore,  Boucicault  had  abandoned 
his  rights  to  them.   After  establishing  the  facts  in  the 
case  and  hearing  the  litigant's  arguments.  Judge  Drummond 
of  the  Circuit  Court  of  Illinois '  Northern  District,  ruled 
that  the  play  Pauvrette  had  been  given  to  the  public  since 
it  had  already  been  printed  and  published  with  no  statutory 
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Boucicault  v.  Wood,  2  Bissell  (U.S.)  34  (C.C.N.D. 

111.  1867)  (Chicago:   Callighan  and  Co.,  1873). 
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copyright;  thus,  it  v/as  no  longer  a  property  over  v.'hich 
Boucicault  could  claim  exclusive  rights.   V7ith  respect  to 
the  plays  Octoroon  and  Colleen  Bavm,  however,  he  took  the 
position  that  they  were  still  under  Boucicault 's  control  by 
virtue  of  conranon  law  copyright.   The  ruling  concerning  the 
latter  tvo  plays  not  only  favored  Boucicault,  but  because 
the  accompanying  opinion  stated  specifically  that  "repre- 
sentation upon  the  stage  by  or  with  the  consent  of  the 
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author,  is  not  'publication,'"    it  temporarily  signified  a 

greater  measure  of  security  for  all  playwrights. 

The  fact  that  not  all  cases  were  to  concur  with,  or 
be  decided  on  the  basis  of.  Judge  Drummond ' s  ruling  con- 
cerning "publication"  was  made  apparent  v/hen  producer  Kenry 

Palmer  sought  to  enjoin  publisher  Robert  Dewitt  from  pub- 
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lishing  the  T.  W.  Robertson  comedy.  Play.     Palmer  had 

purchased  the  exclusive  American  rights  to  the  comedy  from 
Robertson.   In  an  alleged  violation  of  these  rights,  the 
defendant,  Dswitt,  proceeded  to  print,  publish,  and  sell 
cooies  of  Play  in  New  York.   Dewitt  claimed  that  he  had 


°-Ibid. 

^'^Palmer  v.  Dewitt,  36  Howard's  Practice  (N.Y.)  222 
(Super-  Ct,  1863)  (Albany:   William  Gould  and  Son,  1669), 
hereafter  cited  as  Hov7.  Pr. 
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obtairxed  the  play  from  individuals  who  had  witnessed  per- 
formances of  the  comedy  in  London.   Wien  ruling  on  the  case. 
Judge  Garvin  of  the  Superior  Court  of  Kew  York  alluded  to 
the  opinion  Judge  Cadwalader  had  rendered  in  the  case  of 
Keene  v,  VTheatley,  noting. 

Every  communication,  says  Cadwalader,  in  Kean  [sic J 
agt.  Clark  fsic"]  ,  of  a  knowledge  of  the  contents 
unless  restricted  of  a  manuscript,  is  more  or  less 
a  publication.   And  this  able  judge  further  says, 
'"an  act  which  renders  the  contents  of  a  manuscript 
in  any  mode  or  degree  an  addition  to  the  store  of 
human  knowledge,  is  a  publication.  "^'^ 

Garvin's  opinion,  which  stated  specifically  that  "unre- 

stricted  representation  upon  the  stage  is  a  publication, " 

not  only  contradicted  the  ruling  handed  down  in  Boucicault  v. 

Wood,  but  it  also  noted  that  "if  spectators  carry  away  in 

their  memory  the  whole  or  any  part  of  the  play,  they  cannot 
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be  restrained  by  injunction  from  printing  it."     As  a 

result  of  this  case,  the  1860  ruling  that  memorization  was 
a  Jegal  means  through  which  one  could  procure  a  drama  for 
production  v/as  reaffirmed,  and  the  way  was  paved  for  future 
conflict  over  that  issue. 


^^Ibid. ,  pr).  22  5-2  26. 
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VTlriersas  the  litigation  noted  above  dealt  with  plays 
in  their  entirety,  the  time  eventually  arrived  when  the 
court  focused  its  attention  on  specific  portions  of  a  play 
or  plays.   An  historic  infringement  case,  which  involved 
segments  of  plays  and  the  question  of  whether  part  of  a 
play  m.ay  be  infringed,  was  set  in  motion  in  1867  when  play- 
wright and  producer  Augustin  Daly  applied  for  an  injunction 

against  Henry  Jarrett  and  Henry  Palmer,  managers  of  Niblo's 
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Garden.     Facts  leading  to  the  case  indicate  that  on 

August  1,  1867,  Augustin  Daly  secured  a  statutory  copyright 
for  his  play.  Under  the  Gaslight.   On  August  12,  Daly  per- 
formed the  drama  at  the  New  York  Theatre,  and  it  was  so 
successful  that  it  ran  for  eight  weeks.   Dion  Boucicault, 
who  v/as  then  living  in  England,  obtained  a  copy  of  the  play. 
Sometime  thereafter,  Boucicault  wrote  a  drama  entitled 
After  Dark  which,  in  part,  was  similar  to  the  Daly  melodrama. 
P.fter  Dark  became  successful  in  England  and,  subsequently, 
Boucicault  sold  the  right  to  New  York  performances  of  it  to 
Henry  Palmer  and  Kerry  Jarrett,  who  made  preparations  for 
ir.s  production  at  Niblo '  s  Garden.   Augustin  Daly,  seeing  a 
distinct  similarity  in  portions  of  the  two  plays,  filed 


■"''.QfJ^l  V.  Palmer,  6  Blatchford  (U.S.)  256  (C  ,C  .£ .?  .N.Y. 
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suit  to  enjoin  Jarrett  and  Palmer  from  producing  After 
Dark.^^   The  case  v;as  taken  before  Judge  Blatchford  of 
Circuit  Court,  the  Southern  District  of  New  York,  in 
December  of  1868. 

There  were  two  major  issues  in  the  case  involving  the 
Daly-Eoucicault  dramas:   (1)  Does  the  segment  of  a  play, 
in  which  the  key  element  is  pantomimic  action  as  prescribed 
by  stage  directions,  qualify  as  a  "dramatic  composition" 
under  the  terms  of  the  dramatic  copyright  act?,  and  (2) 
under  the  Act  of  1856,  is  the  author  of  a  copyrighted 
dramatic  composition  entitled  to  protection  against  the 
unauthorized  representation  or  duplication  of  part  of  his 
play?   It  was  necessary,  then,  for  Judge  Blatchford  to 
determine  whether  a  part  of  a  play  could  be  considered  a 
dramatic  composition  if  it  had  no  dialogue,  and  whether  or 
not  a  scene  of  thac  type  was  protected  under  the  Copyright 
Act  of  August  18,  1855. 

The  scene  which  Daly  accused  Boucicault  of  plagiarizing 
v^as  the  "railroad  scene"  in  Under  the  Gaslight  which,  at 
the  time,  was  a  unique  and  original  type  of  scene.   The 
plaintiff,  Auguscin  Daly,  contended  that  the  success  of 


^^Ibid. ,  pp.  257-260. 
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Under  the  Gaslight  was  due,  in  large  part,  to  the  "railroad 
scene" — a  scene  in  which  the  heroine  attempts  to  save  the 
life  of  a  helpless  person  who  is  bound  to  the  railroad  track 
and  about  to  be  killed  by  an  oncoming  train.   He  contended, 
further,  that  the  scene  was  entirely  novel  to  the  stage, 
that  at  was  the  unique  feature  of  tJie  play,  and  the  ingredi- 
ent  that  insured  xts  financial  success.     By  implication, 
Daly  souglit  to  make  the  financial  success  of  his  play  a 
determining  factor  in  the  court's  decision. 

In  order  to  determine  whether  there  was  substantial 
similarity  between  the  two  scenes.  Judge  Blatchford  examined 
each  in  detail.   Since  this  case  dealt  only  with  a  single 
pcrticn  of  the  play,  and  since  it  became  one  of  the  most 
famous  and  important  cases  in  American  dramatic  copyright 
history,  a  comparison  of  the  details  of  the  two  scenes  is 
warranted.   Act  Four,  scene  three,  of  Under  the  Gaslight 
opens  at  a  railroad  station.   Also  visible  to  the  audience 
are  a  shed,  which  is  used  as  a  storeroom,  and  a  railroad 
track.   Laura,  the  heroine,  is  talking  v;ith  the  signalman 
and  requests  that  he  lock  her  in  the  storeroom.   The  signal- 
mar;  grants  her  request,  v/hereupon  Snorkey,  the  hero,  arrives 


^^Ibid. .  pp.  258-259, 
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and  asks  the  signalman  to  stop  the  oncoming  train.   The 
signalm.an  refuses  to  do  so,  however,  and  leaves.   The 
villainous  Byke  then  enters,  ropes  Snorkey,  binds  his  arms 
and  legs,  and  ties  him  to  the  railroad  track.   Byke  exits, 
a  train  whistle  is  heard,  and  Laura,  v/itnessing  the  pre- 
dicament fromi  a  window,  snatches  an  axe  in  the  storeroom  and 
commences  to  batter  down  the  door.   As  the  train  approaches, 
she  manages  to  escape;  she  rushes  to  the  track,  unties 
Snorkey,  and  pulls  him.  from  the  track  just  as  the  train 

70 

roars  by.     The  scene  ends  on  tnis  note. 

The  comparable  scene  in  Boucicault's  play.  After  Dark, 
takes  place  in  the  third  act  when  the  unfortunate  Gordon 
Chum.ley  is  rendered  senseless  by  drugs,  and  his  old  friend, 
Tom,  is  locked  in  a  wine  vault.   From  his  vault,  Tom  sees 
the  villains  knock  a  hole  in  the  wall  of  the  adjacent  room 
and  pass  the  body  of  the  unconscious  Chumley  through  it. 
The  hole  leads  to  an  underground  railroad  track  upon  which 
a  train  is  approaching.   As  Tom  begins  to  make  his  escape 
from  the  vault  v;ith  the  aid  of  an  iron  bar,  he  sees  that 
the  villains  have  placed  Chumley ' s  unconscious  body  on  the 
railroad  track,  and  he  shouts,  "I  see  clieir  plan.   They 
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have  dragged  his  insensible  body  to  that  place,  and  left 
him  there  to  be  l^illed  by  a  passing  train.   Demons  I 
Wretches!"'   Working  furiously,  Tom  frees  himself,  rushes 

t.o  Chumley,  "flings  himself  on  the  body,  and,  clasping  it 

72 
in  his  arms,  rolls  over  with  it  forward. '■    The  tram  _ 

rumtiles  by  and  Old  Tom,  freeing  himself  from  Chumley,  gazes 
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after  it,  ending  the  After  Dark  "railroad  scene. 

In  an  attempt  to  negate  Daily's  allegation  that  they 
were  intending  to  infringe  on  his  "railroad  scene"  in  their 
forthcoming  production  of  After  Dark,  Jarrett  and  Palmer 
argued  that  the  situation  and  action  of  the  "railroad  scene" 
held  already  been  used  in  a  story,  "Captain  Tom's  Fright," 
which  had  appeared  in  a  periodical.  The  Ga lay/,  on  March  15, 
1867.   They  took  the  position  that  the  Galaxy  version  of 
the  incident  invalidated  the  plaintiff's  copyright.   Judge 
Blatchford  set  aside  their  argument,  however,  and  stated 
that  "there  is  no  answer  to  the  [plaintiff ' sj  bill,  nor  is 
there  any  denial  of  the  allegations  that  Boucicault  procured 
a  coDV  of  the  plaintiff's  play  and  prepared  therefrom  the 
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"railroad  scene"  in  the  play  of  "After  Dark".  ..."    With 

this  statement,  Blatchford  set  aside  the  possibility  of 

exaniining  'Captain  Tom's  Fright,"  the  alleged  model  for 

Daly's  idea.   He  chose,  instead,  to  compare  the  "railroad 

scenes"  contained  within  the  two  plays  for  evidence  of 

siibstantial  similarity  and,  hence,  infringement. 

After  examining  the  "railroad  scenes"  carefully.  Judge 

Blatchford  addressed  himself  to  the  matter  of  the  meaning 

of  the  term  "dramatic  composition"  as  used  in  the  Act  of 

1856,  and  sought  to  determine  whether  the  scene  in  qijestion 

could  be  so   designated.   His  conclusion  was  that 

a  composition,  in  the  sense  in  which  that  word  is 
used  in  the  Act  of  1856,  is  a  written  or  literary 
work  invented  and  set  in  order.   A  dramatic  compo- 
sition is  such  a  v/ork  in  which  the  narrative  is 
not  related,  but  is  represented  by  dialogue  and 
action.  Wien   a  dramatic  composition  is  represented, 
in  dialogue  and  action,  by  persons  who  represent 
it  as  real,  by  performing  or  going  through  with  the 
various  parts  of  characters  assigned  to  them 
severally,  the  composition  is  acted,  performed, 
or  represented;  and,  if  the  representation  is  in 
public,  it  is  a  public  representation.   To  act, 
in  the  sense  of  the  statute,  is  to  represent  as 
real,  by  countenance,  voice,  or  gesture,  that 
which  is  not  real.   A  character  in  a  play  who  goes 
through  with  a  series  of  events  on  the  stage  v/ith- 
out  speaking,  if  such  be  his  part  in  the  play,  is 
none  tiie  less  an  actor  in  it  than  one  who,  in 
addition  to  motions  and  gestures,  uses  his  voice. 
A  panto-lime  is  a  species  of  "Cheatrical  entertainment. 


:id.,  pp.  260-261. 
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in  v.'hich  the  whole  action  is  represented,  by 
gesticulation,  without  the  use  of  words.   A 
v/ritten  wor]c,  consisting  wholly  of  directions,  set 
in  order  for  conveying  the  ideas  of  the  author  on 
a  stage  or  public  place,  by  means  of  c?iaracters 
who  represent  the  narrative  wholly  by  action,  is 
as  much  a  dramatic  composition  designed  or  suited 
for  public  representation,  as  if  language  or 
dialogue  were  used  in  it  to  convey  some  of  the 
ideas.   The  "railroad  scene,"  in  the  plainti:^f's 
play,  is  undoubtedly  a  dramatic  com.position. 

Having  determined  that  the  "railroad  scene"  was  a  "dramatic 

composition, "  Judge  Blatchford  was  able  to  turn  to  the 

question  of  infringement. 

In  establishing  whether  or  not  the  Daly  script  had 

been  duplicated  in  After  Dark,  the  fact  upon  which  the   charge 

of  infringem.ent  by  plagiarism  hinged,  the  court  sought  to 

determine  the  similarities,  and  then  the  differences, 

betv/een  the  two  scenes.   The  similarities  were  that 

(1)  a  character  is  confined  in  a  room  cr  structure,  (2) 

the  body  of  a  second  character  is  placed  upon  a  railroad 

track,  (3)  the  firsc  character  is  able  to  appear  at  an 

opening  in  the  room,  and  see  the  danger  v^hich  the  second 

character  faces,  (4)  the  first  character  is  able  to  hear  the 

train  coming,  (5)  the  rescuer  is  able  to  escape  from  t?ie 

place  of  his  imprisomaent  through  the  use  of  an  object  found 


'^Ibid..  D.  264. 


81 

v/ithin.  it,  thereby  managing  to  get  to  the  track,  (6)  the 
rescuer  moves  the  endangered  character  just  seconds  before 
the  train  passes  by.   Having  considered  those  facts,  the 
court  held  that  "the  action,  the  narrative,  the  dramatic 
effect  and  impression,  and  the  series  of  events  in  the  two 
scenes,  are  identical.  ""^^   In  considering  the  differences, 
the  court  noted  that,  in  the  one  play  the  character  who 
perforras  the  rescue  is  a  woman;  in  the  other,  it  is  a  man. 
Other  differences  were  found  in  the  places  of  imprisonment 
(wine  vault— storeroom) ,  in  the  tool  used  to  effect  the 
rescuer's  escape  (axe — iron  bar),  in  the  manner  in  which 
the  escape  was  made  (door— wall) ,  in  the  condition  of  the 
victim  (conscious  and  bound  to  trs.c-k--drugged  and  uncon- 
scious), and  in  the  type  of  verbal  elements  used  (dialogue- 
soliloquy).   After  examining  the  above  variations.  Judge 
Blatchford  ruled  that  "the  two  scenes  are  identical  in 
substance,  as  written  dramatic  compositions,  in  the  par- 
ticulars in  which  the  plaintiff  alleges  that  what  he  has 
invented,  aiid  set  in  order,  in  the  scene,  has  been 
appropriated  by  Boucicault."     The  key  words  are  "identical 


^^Ibid.,  p.  265. 
"^"^Ibid.,  p.  266. 
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in  substance,"  since  3    substantial  similarity  was  necessary 
if  Daly's  charge  of  infringement  was  to  be  upheld. 

Having  ruled  in  Daly's  favor.  Judge  Blatchford  rein- 
forced that  ruling  by  noting  that  a  dramatic  composition 
should  be  just  as  adequately  protected  as  a  musical  compo- 
sition.  He  pointed  out  that,  if  a  substantial  number  of 
bars  have  been  ta5cen  from  another  musical  work,  the  original 
work  has  been  infringed  and,  in  the  same  sense,  the  drama 
should  be  protected.   Blatchford 's  basic  position  was  that, 
if  a  substantial  part  of  a  play  has  been  appropriated  in 
another  dramatic  work,  infringement  should  issue.   In  his 
words , 

the  original  subject  of  invention,  that  which  re- 
quired genious  to  construct  it  and  set  it  in  order, 
remains  the  same,  in  the  adaptation.   A  mere  mechanic 
in  dramatic  composition  can  make  such  adaptation, 
and  it  is  a  piracy,  if  the  appropriated  series  of 
events,  when  represented  on  the  stage,  although 
performed  by  nev;  and  different  characters,  using 
different  language,  is  recognized  by  the  spectator, 
throuqh  any  of  the  senses  to  which  the  representa- 
tion is  addressed,  as  conveying  s^abstantially  the 
same  imuressions  to,  and  exciting  the  same  emotions 
in,  the  mind,  in  the  same  sequence  or  order. 

It  is  interesting  to  note  the  particular  emphasis  Judge 

Slatchford  placed  on  the  matter  of  invention,  and  his 

unwillingness  to  accept  different  characters  and  language 


^'^Ibid.,  F-  270, 
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as  a  substantial  change,  except  in  those  special  cases  in 
v;hich  the  audience  would  be  unable  to  recognize  similarities 
betv^een  the  plays  in  question. 

Convinced  that  Daly's  charge  of  infringement  v/as  valid. 
Judge  Blatchford  issued  an  injunction  restraining  Jarrett 
and  Palmer  from  performing  After  Dark.   The  two  rules 
governing  the  case  are  of  special  concern  inasmuch  as  they 
added  key  elements  to  the  definition  of  that  which  is  copy- 
rightable and  to  the  terms  of  that  protection.   For  example, 
the  case  established  that  "a  written  play,  consisting  of 
directions  for  its  representation  by  action,  without  the  use 

of  spoken  language  by  the  characters,  is  a  dramatic  composi- 
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tion,  within  that  Act."     This  established,  for  the  first 

time,  that  the  parts  of  a  play  which  used  action,  but  no 
voice.  V7ere  protected  by  copyright  law.   In  essence,  panto- 
mim.e  had  been  approved  as  a  "dramatic  composition,  "  a  fact 
that  expanded  the  extent  of  the  playwright's  protection. 
The  second  important  item  v;hich  the  case  established  was 
that,  ''under  the  Act  of  1856,  the  author  of  a  copyrighted 

dramatic  composition  is  entitled  to  be  protected  against 

^   ,  X.  •  •    ..80 

piracy,  in  -w-hoi-e  or  xn  part,  ^y   representar.ion. 

^^Ibid.,  p.  256. 
^^Ibid. 
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Subsequently,  this  decision  prcmpted  litigation  involving 
parts  of  a  play.   Copyright  proprietors  who  saw  a  similarity 
tatween  a  fragmented  segment  of  their  plays  and  parts  of 
another  dramatic  composition  were  in  a  position  to  file  suit 
for  infringement  with  hope  of  redress.   The  only  crucial 
item  that  remained  to  be  established  was  the  matter  of 
degree — hov/  extensive  did  the  plagiarized  portion  of  a  play 
have  to  be  in  order  for  inf ringem.ent  to  occur?   Judge 
Blatchford'3  decision  in  the  case  brought  by  Daly  suggested 
that  the  amount  of  material  infringed  was  unimportant.   In 
more  recent  years,  that  position  has  been  supported  by  copy- 
right authority  Sdv/ard  Rogers,  who  states  that  what  really 
counts  is  the  value  of  the  infringed  work.   According  to 

Rogers, 

Inf  ringem.ent  is  not  dependent  upon  the  quantity  taken. 
It  is  the  value,  irrespective  of  amount,  and  if  what 
is  taken  is  a  material  and  valuable  part  of  the  com- 
plainant's play,  it  makes  no  difference  that  it  may 
be  but  a  small  portion  of  the  mere  volume  of  the 
work. 21 

Interestingly,  the  value  of  the  "railroad  scene"  v/as  men- 
tioned repeatedly  by  Daly's  counsel  m  the  case.   This  m.ay 
well  have  been  a  decisive  factor  in  the  ruling  because,  in 
several  instances,  Judge  Blatchford's  opinion  took  note  of 


^'-RoQera,  Michigan  Law  Review,  I.  189, 
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the  pecuniary  results  Daly  and  Boucicault  achieved  as  a 
result  of  the  'railroad  scenes." 

Still  another  point  to  be  considered  in  conjunction 
v/ith  Daly's  suit  against  Jarrett  and  Palmer  is  Judge  Blatch- 
ford's  handling  of  the  distinction  between  the  dramatic 
terms  "idea"  and  "expression."   In  previous  cases  it  had 
been  clearly  stated  that  only  the  copyright  proprietor's 
expression  could  be  protected  under  copyright  law.   Ideas 
v/ere  supposed  to  be  made  available  to  anyone  who  wished  to 
make  use  of  them.   When  Judge  Blatchford  ruled  that  the 
differences  in  character  and  dialogue  were  minor  considera- 
tions and  did  not  offset  the  fact  the  playwright's  invention 
of  idea  had  been  appropriated,  he  was,  in  a  sense,  opening 
up  a  new  avenue  of  judicial  interpretation  for  application 
in  inf ringerr:erit  cases. 

Wiile  the  cases  considered  thus  far  involved  only 
American  copyright  law,  a  conflict  arose  in  1870  which 
tested  the  impact  of  English  copyright  law  in  an  TUnerican 


^ourt 


.^^   It  was  precipitated  by  the  f->ct  that  Mr.  Crowe, 


the  husband  of  actr3ss  Kate  J.  Baceman,  bought  United  States 
production  rights  to  Tom  Taylor's  Mar^Ul^rner ,  a  play 


^ 'Crowe  V,  Aiken,  2  Bissell  (U.S.)  208  (C.C.N.D. 
111.  1370). 
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written  specifically  for  Miss  Bateman.   The  play  had 
already  been  performed  in  England  and  America  by  Miss 
Bateman  when  Mr.    Aiken,  a  Chicago  theatre  manager,  decided 
to  produce  the  drama.   Relying  on  the  strength  of  common 
law  copyright  and  equity  as  sources  of  relief,  Crowe  filed 
a  motion  for  injunction  against  Aiken  for  violation  of  his 
exclusive  right  to  produce  the  play  in  the  United  States. 
Crov/e  v;a3  granted  a  preliminary  injunction — an  injunction 
issued  until  such  time  as  the  case  is  decided  by  the  courts. 
Eventually,  the  case  came  before  Judge  Drummond,  who  • 
represented  the  Circuit  Court  of  the  Northern  District  of  - 
Illinois.   Aiken  contended  that  he  was  entirely  within 
riqhts  to  produce  the  dram.a  in  Chicago.   He  based  that  claim 
on  the  fact  that  Miss  Bateman  had  performed  the  play  in 
Englajid^-  and,  contrary  to  Arr.erican  copyright  law,  repre- 
sentation in  England  was  tantamount  to  publication.   That 
fact,  he  argued,  terminated  Taylor  or  Crowe's  exclusive 
riahts  to  the  play  and  made  it  public  property.   Judge 
DruirjTicnd '  s  view,  however,  was  that  United  States  law  v/as 
the  dominant  factor  in  the  case,  and  he  took  the  position 
that  the  English  representation  did  noc  constitute  a 

^^AkiA"    ?F-  208-210. 
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dedication  to  the  public,  "except,  possibly,  so  far  as  those 

.i84 
who  witness  its  perforinance  can  recollect  it.  .  .  .      He 

also  noted  that  it  would  appear  tliat  Aiken's  copy  of  the 

play  was  partially  obtained  by  surreptitious  means,  a  fact 

that  in  itself  v/as  sufficient  to  uphold  Crowe's  claim  that 

Aiken  had  no  legal  right  to  produce  the  Taylor  play.   In 

light  of  the  evidence.  Judge  Drummond  ruled  that  the 

preliminary^-  injunction  granted  to  Crowe  should  be  allowed 

to  continue.   The  major  point  in  the  ruling  was  that 

the  English  Statute  of  5  and  6  Victoria,  chap.  45, 
sec.  20,  which  makes  representation  there  a  publi- 
cation, cannot  be  so  extended  as  to  affect  the 
exclusive  proprietary  rights  of  the  author  or  his 
assignees  at  common  law  in  the  United  States.   It 
affects  only  proceedings  had  under  the  statute 
itself .^^ 

This  decision  was  significant  in  that,  for  the  first  time, 
American  proprietors  were  assured  of  protection  under 
/unerican  copyright  law  regardless  of  the  laws  of  other 
countries.   Although  Judge  Drumincnd  '  s  decision  was  a 
decisive  step  for^'ard  in  the  realm  of  copyright  protection, 
it  is  well  to  note  that  he  intentionally  avoided  any  posi- 
tive obiter  dictum  dealing  vvith  memorii.ation  of  a  per- 
formance . 


S^ibid.,  p.  214. 
-^Ibid. ,  p.  208. 
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While  an  important  aspect  of  copyright  protection  was 
established  in  the  case  of  Crowe  v.  Aiken,  other  cases  were 
serving  to  clarify  the  question  of  what  type  of  creative 
materials  could  be  copyrighted.   One  such  case  arose  in 
1871,  the  year  following  Crowe's  suit  against  Aiken.   In 
that  instance,  W.  B.  Freligh,  manager  of  the  Bowery  Theatre 
in  New  York,  filed  a  motion  to  enjoin  J.  W.  Carroll  and 
J.  J.  McCloskey,  managers  of  the  Park  Theatre  in  Brooklyn, 
from  using  a  mechanical  contrivance  which  Freligh  had  used 
in  the  production  of  a  play  for  which  he  was  copyright  pro- 
prietor.^^  Since  no  judge's  opinion  was  filed  with  the 
case,  the  titles  of  the  dramas  went  unreported.   It  is 
knovvTi,  however,  that  both  plays  made  use  of  a  drawbridge 

which  opened  during  the  ccurse  of  the  drama,  causing  an 

8  7 

approaching  train  to  fall  into  a  stream  below.     The  judge 

ruled  that  such  a  contrivance  was  patentable,  but  not 
copyrightable.   Available  reports  also  indicate  that  Fre- 
ligh 's  motion  for  a  preliminary  injunction  was  subsequently 

88 
denied.     In  the  absence  of  a  written  opinion,  the  basis 


^^Freliqh  v.  Carroll,  9  F.  Cas.  770  (No.  5,092a) 
(C.C.E.D.N.Y.  1871) . 
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for  the  denial  of  Freligh ' s  charge  of  infringement  cannot 

be  ascertained,  but  it  would  appear  probably  that  the  court 

made  a  distinction  between  an  incident  which  involved 

dramatis  personae  and  one  which  was  concerned  solely  with 

a  mechanical  contrivance.   An  explanation  of  the  distinction 

between  a  patent  and  a  copyright  may  lend  clarity  to  the 

judge's  decision,  and  help  to  confirm^  the  above  conjecture. 

Ralph  Shav7,  an  authority  on  copyright,  contends  that, 

to  obtain  a  patent,  an  inventor  must  show  sufficient 
novelty  in  execution  of  the  method  of  mechanism 
which  he  wishes  to  protect  to  support  a  claim  or 
originality.   Once  his  patent  is  granted,  anyone 
else  v/ho  hits  upon  the  same  idea  and  the  same  or  a 
similar  method  of  carrying  out  that  idea  will  be 
stopped,  during  the  life  of  the  prior  patent,  from 
making  or  using  or  selling  his  invention.   None  of 
this  is  true  with  respect  to  literary  property. 
Literary  property  rights  are  granted  without 
examination  for  novelty.   They  do  not  apply  to 
"use"  of  any  physical  object,  nor  do  they  prevent 
a  later  author  from  writing  and  obtaining  pro- 
tection for  a  simLilar,  or  even  an  identical 
wor>..^^ 

Based  on  Shaw's  distinction  between  copyright  and  patent, 
it  would  seem  that,  in  Freligh  v.  Carroll,  the  bench  viewed 
the  allegedly  infringed  item  as  a  "mechanism."   The  court 
apparently  based  its  decision  on  the  fact  an  i.dea  was 
involved,  a  fact  which  established  it  as  an  item,  which 


89, 
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could  be  patented,  but  not  one  which  could  be  copyrighted. 
Significantly,  it  v;as  not  considered  an  item  of  expression. 
Whereas  the  cases  cited  previously  dealt  primarily 

v^ith  protection  afforded  by  the  Act  of  1856,  a  suit  filed  in 

90 

1875  was  considered  on  the  basis  of  the  Act  of  1831.     The 

case,  involving  a  charge  of  infringement,  was  brought  against 
the  publisher,  Joshua  Hart,  by  Dion  Boucicault.   The  com- 
plaint held  that  Hart  had  made  illegal  use  of  Boucicault 's 
play,  Shaughraun,  a  play  for  which  Boucicault  had  not  ob- 
tained a  statutory  copyright.   Hart,  after  obtaining  a 
surreptitious  copy  of  Boucicault 's  drama,  had  proceeded  to 
print  and  publish  a  version  of  it  under  the  title  Skibbeah, 
with  the  notation  that  it  had  been  "arranged"  by  G.  L. 
Stout.   Eight  of  the  tv^elve  scenes  in  Hart's  play,  Skibbeah, 
\vere  copied  from  Shaughraun.   Hart  called  for  a  dismissal  of 
t?ie  suit,  claiming  that  even  if  Boucicault 's  contention  that 
he  (Harr)  had  sold  colorable  imitations  of  his  play  were 
true,  that  fact  could  not  win  the  playwright  a  judgment. 
Hart  apparently  thought  the  court  would  strip  Boucicault  of 
all  rights  to  Shaughraun  because  of  the  fact  he  had  failed 
to  complete  all  of  the  legal  steps  which  were  required  in 


''^Boucicault  V.  Hart,  13  Blatchfor3  (U.S.)  47  (C.C.S.D. 


S.Y.    1875) . 
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order  to  obtain  a  statutory  copyright  on  the  play.   Instead, 
Judge  Hunt,  v/ho  presided  in  the  United  States  Circuit  Court 
of  the  Southern  District  of  New  York,  ruled  that,  while 
Boucicault  had  never  published  the  play,  he  had  retained 
proprietorship  on  the  strength  of  common  law  copyright.   By 
this  action,  the  court  gave  additional  protection  to  the 
play/zright ;  even  if  he  failed  to  complete  all  of  the  actions 
necessary  for  a  statutory  copyright,  he  retained  common  law 

rights  to  the  play,  providing  ho  had  not  published  the 

91 
work . 

The  question  of  the  relationship  between  copyright 

protection  and  the  moral,  or  immoral,  quality  of  a  script 

was  raised  in  the  courts  once  again  in  a  contest  between 

producers  Sheridan  Shook  and  Augustin  Daly  over  production 

righTis  to  Ernest  Blum's  play.  Rose  Michel.   On  separate 

occasions,  Ernest  Blum,  the  author,  had  sold  the  American 

rights  to  his  play  to  both  Shock  and  Daly.   When  Shook 

learned  that  Daly  also  had  the  Blum  manuscript,  he  moved  to 

92 

enjoin  Daly  from  producing  the  play.     Shook  v;as  granted  a 

prelimijiary  injunction  and,  shortly  thereafter,  the  case  was 


9-Ibid.,  p.  47. 

^^ Shook  V.  Daly_,  49  Ho^.  Pr.  {U.Y.)    366  (Super.  Ct. 
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taken  before  Judge  CurtiP  of  the  New  York  Superior  Court. 
Shock's  bill  of  sale,  dated  March  11,  1B75,  was  acknowledged 
bv  the  court,  while  Daly's  was  discounted  because  of  matters 
pertaining  to  proof  of  sale.   Since  that  negated  Daly's 
rig>its  to  the  play,  Daly  sought  to  invalidate  Snook's  claim 
to  the  play  by  claiming  that  it  was  immoral.   In  view  of 
earlier  decisions,  that  fact  would  have  eliminated  any 
possibility  of  traditional  copyright  protection  for  the 
original  author,  Blum,  or  for  Shook,  to  whom  the  rights  had 
been  sold.   Judge  Curtis  did  not  consider  the  play  immoral, 
hovvever,  and  the  injunction  was  allowed  to  continue.   It 
should  be  noted  that,  in  his  opinion.  Judge  Curtis  made  it 
very  clear  that,  had  he  found  the  play  immoral,  its  pro- 
prietor would  not  have  been  entitled  to  protection  and  the 

93 

injunction  would  not  have  been  granted.     Although  the 

latter  point  v/as  merely  obiter  dictum,  it  reinforced  the 
earlier  position  which  Judge  Deady  had  taken  concerning  the 
relationship  betv;een  copyright  and  immorality  (Martinetti  v. 
Maauire) .   In  addition  to  reaffirming  that  immoral  works  may 
not  be  copyrighted,  the  case  of  Shook  v.  Daly  3uggP:Sted  an 
avenue  of  defense,  or  escape,  for  an  individual  facing  an 


^-Ibid.,  o.  36( 
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infriJigeme-nt  charge.   As  a  result  of  the  ruling,  a  defendant 
with  little  hope  of  obtaining  a  favorable  ruling  could 
follow  Daly's  tactic  and  charge  that  the  work  he  was  accused 
of  having  produced  illegally  was  inmioral.   In  the  event 
the  play  was  deemed  immoral,  it  no  longer  could  be  considered 
a  protected  creative  work  and  the  defendant  would  be  entitled 
to  continue  to  produce  it. 

In  the  same  year  that  he  filed  suit  against  Augustin 

Daly  (1875) ,  Sheridan  Shook  became  involved  in  another  note- 

94 
worthy  case,  a  case  involving  translation  rights.     The 

records  indicate  Shook  had  purchased  the  copyright  to  a 
translation  of  Le  Deux  Orphe lines  (The  TVo  Orphans)  from 
the  translator  of  the  play,  N.  Hart  Jackson.   Reportedly 
Jackson  had  been  given  permission  to  make  the  translation 
by  the  original  authors,  Adolph  D'Ennery  and  Eugene  Corm.on, 
residents  and  citizens  of  France.   Shortly  after  Shook  had 
contracted  for  the  above  rights,  Chicago  producer  /irthur 
Rankin  and  others  produced  the  play,  using  the  Jackson 
translation.   Shook  moved  co  enjoin  them  from  further  pro- 
duction and  the  case  was  heard  by  Judge  Drummond  in  the 


^%10Qk  V.  Rankin,  21  F.  Cas,  1335  (No.  12,S04) 
(C.C.>;[.D.  111.  1875). 
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Circuit  Court  of  the  Northern  District  of  Illinois.   In  his 

opinion.  Judge  Drummond  held  that 

where  the  translator  of  a  play,  by  consent  of  the 
author,  has  obtained  a  copyright  upon  it,  the 
owner  of  such  copyright  can  maintain  a  bill  enjoin- 
ing any  other  person  from  using  or  representing 
such  translation,  or  any  part  of  it. 

As  a  result,  Rankin  was  enjoined  from  producing  the  Jackson 
translation  of  the  D'Ennery-Cormon  play.   In  essence,  this 
became  the  first  major  test  of  the  protection  afforded  a 
person  who,  legally,  can  claim  to  be  the  copyright  proprie- 
tor of  3  translated  w'ork.   Significantly,  the  decision 
established  rights  for  a  translation  which  were  equivalent 
to  those  the  Copyright  Acts  of  1831  and  1856  had  afforded 
to  an  original  composition.   Although  the  case  of  Shook  v. 
Rankin  was  decided  rather  simply,  it  left  several  complex 
questions  unresolved.   For  example,  the  court  did  not 
address  itself  to  the  problems  which  arise  when  an  indi- 
vidual buys  the  right  to  translate  a  novel  into  a  dramatic 
composition  and,  later,  a  third  party  seeks  to  transform 
it  into  a  dramatico-musical  composition.   Beyond  this,  what 
if  a  motion  piccure  company  should  wish  to  film  such  a 
mu.sical?   The  question  of  rhe  distribution  of  rights  and 


-'-'Ibid. 
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responsibilities  in  special  circuiristances  also  was  left  for 
future  litigation. 

The  next  significant  decision  in  the  history  of  copy- 
right litigation  was  rendered  in  Massachusetts,  in  1882. 

In  that  year,  a  bitter  struggle  developed  between  theatre 

96 
managers  Orlando  Tompkins  and  Thomas  Halleck    over  rights 

to  representation  of  The  Vv'orld,  a  drama  by  Paul  Merritt, 
Henry  Pettitt,  and  Augustus  Harris. ^"^   Tompkins,  having  ob- 
tained the  exclusive  right  to  represent  the  play  in  the  New 
England  States,  produced  The  World  at  Wallack's  Theatre  in 
New  York.   During  its  performance  there,  two  individuals, 
identified  in  Court  records  as  Mr.  Byron  and  Mr.  Mora,  were 
in  attendance.   After  each  performance,  Byron  dictated  parts 
of  the  play  from  memory  to  Mora  until  a  full  copy  of  the  play 
had  lieen  com.pleted.   Byron  then  transferred  the  copy  made 
from  memory  to  Thomas  Kalleck,  who  produced  the  play  at  his 
7\ll-iaTr±)ra  Theatx'e  in  Boston.   Prior  to  its  production, 
'Thompkins  filed  for  an  injunction  in  a  lower  court.   The 
iniunction  was  denied,  however,  due  to  the  earlier 


^ ^Tompkins  v.  Halleck,  133  Massachusetts  Reports  32 
Sup.  Ct.  1882)  (Boston:   Little,  Bro\-m,    and  Co.,  1833), 
hereafter  cited  as  Mass. 

^"^Gaorge  C.  D.  Odell,  Annals  of  the  Nev/  York  Stage, 
Vol.  XI  (New  York:   Columbia  University  Press,  1939), 
p.  223. 
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Massachusetts  ruling  (Keene  v.  Kimball)  which  held  that  an 

individual's  copyrighted  work  could  be  produced  by  another 

if  the  second  production  had  been  based  on  a  memorized 

version  of  the  original.   Since  the  precedent  case  of  Keene 

V.  Kimball  involved  a  Massachusetts  ruling,  the  injunction 

sought  by  Tompkins  could  not  be  issued  without  the  Keene  v. 

Kiirball  decision  being  reconsidered  and  reversed.   That 

necessity  caused  the  case  to  come  before  the  Massachusetts 

Supreme  Court.   After  alluding  to  cases  bearing  general 

reseirblances  to  that  involving  Tompkins  and  Halleck--cases 

such  as  Keene  v.  VJheatley.  Keene  v.  Kimball,  Palmer  v. 

Dewitt,  Crov/e  v.  Aiken,  Boucicaalt  v.  Fox,  Shook  v.  Rankin, 

Roberts  v.  Myers,  and  other E--the  presiding  judge.  Judge 

Devens,  declared  that  the  manner  in  which  one's  literary 

property  is  taken  by  another  could  not  be  important.   In 

his  opinion.  Judge  Devens  noted  that  ha  failed  to  see 

•A'hy  the  author,  by  admitting  the  public  to  the  per- 
formance of  his  manuscript  play,  any  m.ore  concedes 
to  them  the  right  to  exercise  their  memory  in 
getting  possession  of  his  play  for  the  purpose  of 
Siibsequent  representation,  than  he  does  the 

Drivilege  of  usina  v;riting  or  stenograiohy  for 

op       ' 
that  purpose  .  "  '' 


^^Tompkins  v.  Kalleck,  133  Mass.  32,  43  (Sup.  Ct, 


1882) 
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Ji-dge  Devens  went  on  to  state  that  a  ticket  of  admission 
provided  an  individual  an  opportunity  to  witness  a  pro- 
duction, but  it  did  not  give  license  to  any  member  of  the 
audience  to  produce  the  play  if  he  could  memorize  it.   On 
the  strength  of  that  interpretation.  Judge  Devens  reversed 
the  decree  which  had  been  handed  down  in  the  previous  case 
of  Keene  v.  Kimball  and  issued  an  injunction  restraining 
Halleck  from  representing  TheJWorld.'^   This  case  had  special 
significance  because  of  the  location  at  which  it  was  tried. 
By  reversing  the  lower  court's  decision  and  granting  Tomp- 
kins' suit  for  an  injunction  against  Halleck,  a  concept 
which  had  stood  for  twenty-two  years  in  the  state  of  Massa- 
chusetts, and  which  had  been  applied  in  numerous  other 
states  as  v^ell,  was  redefined  to  afford  greater  protection 
to  legal  copyright  proprietors.   In  essence,  the  concept  of 
"dedication  to  the  public"  was  narrov^ed  considerably  by  the 
1882  decision. 

In  1883,  in  a  common  law  case  known  as  the  lolanthe 
case,"^^  r.he  court  once  again  was  forced  to  rule  on  a 
charge  of  infringement  which  was  based  on  the  duplication 


9^. lb  id.,    p.    46. 

-^°Carte  v„    .Ford,    15   Federal   Reporter   439    (C.C.D.    Md. 
1883)     (St.    Paul:      VJest   F\iblishing   Co.,    1383),    hereafter 
cited   as    F. 
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cf  a  segment  of  a  dramatic  work.   The  incidents  leading  to 
the  case  reveal  that  producer  R.  D.  Carte  held  United  States 
rights  to  Gilbert  and  Sullivan's  lolanthe,  and  had  success- 
fully produced  the  musical  at  the  Standard  Theatre  in  New 
York.   Tlie  authors  had  sanctioned  publication  of  the 
libretto  and  vocal  score,  with  a  piano  accompaniment,  but 
they  had  not  sanctioned  publication  of  the  orchestration. 
Upon  noting  the  success  of  Carte's  production,  producer 
Charles  Ford  hired  J.  P.  Sousa,  leader  of  the  Marine  band  in 
Washington,  to  prepare  an  original  orchestration  for  the 
piece  and  proceeded  to  produce  the  show  in  several  cities 
in  rhe  United  States.   Carte,  quite  naturally,  filed  for  an 
injunction  to  restrain  Ford  from  offering  further  produc- 
tions of  his  version  of  the  operetta.   After  reviewing  the 
circum.stances,  the  court  held  that  "a  person  v/ho  had  in- 
dependently arranged  a  new  orchestration,  using  for  that 
purpose  only  ths  published  vocal  and  piano-forte  scores, 

could  not  be  enjoined  from  publicly  performing  the  opera 

101 
with  the  new  orchestration."      Judge  Morris,  who  presided 

at  the  case,  q'jalified  the  ruling  by  asserting  that  the 

publicity  could  not  be  worded  so  as  to  mislead  the  public 


J.DJ.O.  . 
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intc  believing  that  the  original  orcheEtration  was  being 
used.-'-°'^   Significantly,  the  decision  in  Carte  v.  Ford 
actually  anticipated  the  Copyright  Act  of  1909,  which  lent 
protection  to  component  parts  within  a  copyrighted  work. 

The  United  States  concept  of  copyright  protection  was 
further  modified,  in  1885,  by  a  case  involving  the  right  to 

translate  a  dramatico-musical  composition.   This  common  law 
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case  (Goldmark  v.  Kreling    )  was  the  result  of  a  conflict 

over  the  translation  rights  to  an  old  French  story  entitled, 
Manon .   The  plaintiff,  Goldmark,  claimed  that  his  adaptation 
of  the  story  had  been  copied  by  Kreling  and  his  partners. 
The  defendants,  in  turn,  claimed  they  had  independently 
translated  and  adapted  the  French  story  without  benefit  of 
Goldiaark's  work.   Upon  reviewing  the  plays,  however.  Judge 
Savvyer,  v/ho  heard  the  case  for  the  Circuit  Court  of  the 
Northern  District  of  California,  submitted  that  there  were 
only  minor  changes  of  the  original  work  in  the  adaptation 
being  staged  by  the  defendant,  Kreling.   That  fact,  he 
maintained,  cast  suspicion  on  the  defendants'  good  faith 
and,  as  a  consequence,  he  enjoined  Kreling  and  his  partners 


^'^^Ibid.,  D.  448. 


-^'^Gcldir.ark  v.  Kreling,  35  F.  661  {C.C.N.D.    Cal .  1888) 
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from  performirxg  the  operetta  as  a  whole.      They  were 


entitled  to  utilize  or  present  only  the  orchestration, 
which  was  their  own  work.-"-*^^   The  major  difference  between 
this  case  and  the  Carre  v.  Ford  disagreement  over  the 
Gilbert  and  Sullivan  work  was  that  the  composition  at  issue 
in  Goldmark  v.  Kreling  was  entirely  unpublished.   In  con- 
trast, the  work  which  Carte  sought  to  enjoin  Ford  from>  pro- 
ducing had  a  published  libretto,  vocal  score,  and  piano 
accompaniment.   X-Thile  the  matter  of  publication  was  a 
critical  factor  in  both  cases,  the  decisions  involved  a 
consideration  which  had  perliaps  even  greater  significance 
in  the  evolution  of  copyright  protection.   In  each  instance, 
the  court  saw  fit  to  consider  seginents  or  parts  of  the  pro- 
duction and,  in  essence,  reinforced  the  Daly  v.  Palmer 
opinion  that  the  copying  or  theft  of  a  part  of  a  creative 
work  can  constitute  infringement. 

In  the  year  following  the  Goldmark  v.  Kreling  litiga- 
tion (1886),  a  third  dramatico-musical  composition  became 
the  subject  of  court  action.   This  case  added  a  further 
dimension  or  definition  to  the  concept  of  copyright.   In 


^'^^Ibid.,  p.  663 
iO^Ibid. 
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this  instance,  a  Mr.  Aronson  had  purchased  exclusive  Ameri- 
can and  Canadian  rights  to  composer  and  author  Harry  Poul- 
ton's  Erminie ,  """^^^  which  Poulton  had  based  on  an  old  drama 
by  Robert  Macaire .   Follov^ing  Aronson  "s  successful  produc- 
tion of  the  piece,  two  Chicago  theatrical  producers,  cited 
in  court  records  as  Mr.  Fleckenstein  and  Mr.  Gunning, 
produced  an  operatic  version  of  the  story  under  the  same 
title  (Erminie)  at  Chicago's  New  Casino  Theatre.   Upon 
learning  of  the  Chicago  production,  Aronson  filed  a  motion 
for  in-junction  against  Fleckenstein  and  Gunning.   The- 
defendants  claimed  that,  while  their  operetta  v/as  based  on 
the  Macaire  story,  it  was  an  original  and  new  composition 
and  not  copied  from,  or  a  duplication  of,  the  Poulton 
adaptation  to  which  Aronson  "s  rights  pertained.   VThile 
Judge  Blodgett,  who  heard  the  case  in  the  Circuit  Court  of 
the  Northern  District  of  Illinois,  chose  to  assign  the 
question  of  infringement  to  a  later  hearing,  he  did  issue 
an  injunction  against  the  defendants'  operetta.   In 
clarifying  that  decision.  Judge  Blodgett  stated  that  it  was 
unfair  for  Fleckenstein  and  Gunning  to  draw  audiences  to 
their  performances  by  taking  advantage  of  the  popularity. 


-Q^ronscn  v.  Fleckenstein,  28  F.  75,  76  (C.C.N.D. 
111.  1686) . 
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and  title,  of  the  operetta  v/hich  Aronson  was  producing,  and 

3  07 

to  V7hich  he  had  exclusive  rights.      This  was  the  first 

notable  case  involving  dramatico-musical  works  in  which  a 
decision  v/as  based  on  the  concept  of  unfair  competition. 

vrnile  the  preceding  cases  tended  to  enlarge  the  sphere 
of  the  copyright  proprietor's  protection,  an  1888  ruling 
tended  to  restrict  or  reduce  those  rights.   In  that  year,  a 
suit  was  filed  which  claimed  that  the  scenic  properties  of 
a  protected  piece  had  been  illegally  duplicated.   It  stemmed 
from  the  play  Donna  Bianca,  or  Brought  to  Light,  which 
Thomas  and  Elsie  Serrana  had  coauthored  in  1886.   In  that 
play,  the  Serranas  utilized  a  tank  and  trough  to  simulate  a 
river  into  which  the  villain  falls  after  a  struggle  with 
the  play's  hero.   One  year  later,  a  I4r .  Jefferson,  Mr. 
Taylor,  and  Mr.  Nugent  jointly  authored  a  drama  entitled 
A  Dark  Secret,  which  opened  under  the  management  of  A.  J. 
Murphv  at  the  Academy  of  Music  in  New  York  on  September  19, 
1887."  ^   A  Dark  Secret  also  made  use  of  a  tank  and  trough 
to  represent  a  river  into  which  the  heroine  of  the  play  was 
throvT^:. .   The  Serranas,  after  seeing  that  tlie  scenic  effect 


^^"^Ibid.,  pp.  78-79. 
■^^^Odell,  Annals,  XIII,  498. 
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used  in  A  Dark  Secret  was  similar  to  their  own,  contended 
that  their  scenic  device  and  stage  business  had  been  plagi- 
arized.  As  a  result,  they  filed  a  motion  for  perpetual 
injunction  against  the  three  authors.   On  January  3,  1888, 
the  case  came  before  Judge  Lacombe,  of  the  Circuit  Court  of 
New  York's  Southern  District.   Once  in  court,  the  Serranas 
argued  that  their  case  was,  for  all  intents  and  purposes, 
identical  to  the  Daly  v.  Palmer  case  in  which  the  "railroad 
scene"  was  at  issue.   They  contended  that  the  "bridge  scene" 
was  to  Donna  Bianca  what  the  "railroad  scene"  was  to  Daly's 
play.  Under  the  Gaslight.   Judge  Lacombe  rejected  the  argu- 
ment put  forth  by  the  Serranas  on  the  grounds  that  the 
Daly  V.  Palmer  case  did  not  apply.   He  noted  that  the 
"railroad  scenes"  at  issue  in  the  suit  brought  by  Daly  had 
the  same  basic  situation,  v/hile  the  plays  Donna  Bianca  and 
A  Dark  Secret,  although  making  use  of  the  same  setting, 
depicted  two  different  situations.   He  was  referring,  of 
course,  to  the  fact  that,  in  Donna  Bianca,  the  hero  threw 

the  villain  into  a  river,  whereas,  in  A_Dark  Secret,  the 
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heroine  v^as  throv/n  into  a  rxver. 


-^^Serrana  v.  Jefferson,  33  F.  347,  347-348  (C.C.S.D. 
K.Y.  1888). 


104 

Having  established  to  his  satisfaction  that  there  were 
situational  differences  between  the  two  plays.  Judge  Lacoitibe 
denied  the  Serranas '  motion  for  an  injunction  against  the 
authors  of  A  Dar^-c  Secret.   In  so  doing,  he  reaffirmed  an 
important  position  which  the  courts  had  taken  regarding 
whether  or  not  scanic  devices  or  technical  effects  and 
business  were  copyrightable.   As  in  the  case  of  Freligh  v. 
Carroll,  in  which  the  business  involving  a  train  which 
plunged  into  an  onstage  river  was  not  afforded  copyright 
protection,  the  Serrana  v.  Jefferson  case  did  not  recognize 
scenic  effects  and  stage  business  as  copyrightable  items. 
In  the  eyes  of  Judge  Lacoirbe,  the  existence  of  a  copyright 
on  a  dramatic  v.'ork  did  not  afford  protection  for  scenic 
details  and  business  associated  with  the  work.   The  only 
protection  which  could  be  afforded  technical  items  Vv'as  that 
provided  by  existing  patent  laws.   The  Lacombe  decision, 
therefore,  tended  to  weaken  the  protection  afforded  to  the 
copyright  proprietor. 

The  question  of  whether  copyright  inf ringeiTent  occurred 
v;hsn  a  part  of  s  play  was  duplicated  or  copied  v.'as  re- 
opened, in  1839,  v/hen  Augusbin  Daly  initiated  a  long  and 
hotly  contested  litigation  against  Nev/  York  producers 
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Geoi-ge  Webster  and  William  Brady.      In  this  instance, 
Daly  applied  for  an  injunction  to  prohibit  Webster  and 
Brady  from  performing  the  "railroad  scene"  in  Dion  Bouci- 
cault's  After  Dark,  which,  Daly  alleged,  was  an  infringement 
of  the  "railroad  scene"  in  his  own  play.  Under  the  Gaslight, 
Since  an  earlier  case  (Daly  v.  Palmer)  had  established  that 
the  "railroad  scene"  in  the  Boucicault  play  had,  indeed, 
infringed  upon  Daly's  play,  a  fixed  decision,  stare  decisis, 
might  have  been  expected.   That  did  not  occur,  however,  and 
instead  the  case  became  a  plaintiff's  nightmare.   The  case 
took  a  unique  turn  when  it  v/as  discovered  that,  in  the  case 
of  Daly's  play,  there  had  been  a  difference  between  the 
title  he  deposited  for  copyright  and  the  title  he  chose  to 
place  on  the  m.anuscript.   The  title  submitted  to  the  copy- 
right office  was  Under  the  Gaslight:   A  Romantic  Panorama 
of  tiie  Streets  and  Homes  of  New  York;  the  manuscript  was 
entitled.  Under  the  Gaslight:   A  Drama  of  Life  and  Love  in 
These  Times.   Because  of  the  difference  in  titles.  Judge 
Wallace,  who  was  presiding  in  the  Circuit  Court  for  the 
Southern  District  of  New  York,  regretfi.ally  determined  that 
Daly's  copyright  on  Undgr  the  Gaslight  was  invalid  and  that 


^-^'^Daly  V.  Brady,  39  F.  265  (C.C.S.D.N.Y.  1889) 
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an  injunction  could  not  be  issued  in  his  favor.      On 


November  4,  1S91,  Judge  Coxe,.  also  representing  the  New  York 
Circuit  Court,  heard  Daly's  case.   In  his  opinion,  Coxe 
noted  that  additional  evidence  seemed  to  indicate  that  the 
defendants  had  not  been  misled  by  the  difference  in  the 
titles  Daly  had  given  his  play.   That,  of  course,  implied 
that  the  defendants  had  deliberately  appropriated  a  part  of 
another's  v/ork.   Judge  Coxe  went  on  to  declare  that  the  mere 
existence  of  such  a  difference  in  titles  prohibited  con- 
sidering the  question  anew  (de  novo) ,  inasmuch  as  that 
point  in  itself  was  enough  to  restrict  copyright  protection. 
?-.3  a  result,  the  court  declared  the  case  res  judicata,  or 
a  matter  luaged  on  the  basis  or  a  prior  court  decision. 

Having  failed  to  secure  the  injunction  he  sought  in 
the  Circuit  Court,  Daly  took  his  case  to  the  United  States 
Court  of  Appeals,  vmere  Judges  Lacombe  and  Shipman  heard 
his  suit  and  rendered  a  decision  on  October  4,  1892.   Their 
decision  reversed  the  decree  of  the  Circuit  Court.   As  a 
result,  a  perpetual  injunction  was  issued  against  the  Webster 
and  Brady  production,  along  with  a  decree  for  an  account  of 
the  profits.   'The  reason  for  the  reversal  was  that,  in  the 


lillbj.d.. ,  pp.  265-266. 

^"-^Daly  V.    tvebscer,    ^7    F.    902     (CC.S.D.N.Y.    1891) 
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title,  the  words  which  followed  the  phrase,  "Under  the 

Gaslighr,"  were  held  to  be  purely  descriptive  and  not  a 

1^3 
Tjart  of  the  title.  *   Webster  and  Brady  appealed  the 

decision,  but  the  United  States  Court  of  Appeals  affirmed 

114 
the  prior  decision  without  opinion  on  May  31,  1893. 

The  decree  for  an  account  of  profits  which  Daly  had 
been  granted  precipitated  the  next  phase  of  the  court's 
involvement  with  Under  the  Gaslight.   It  had  to  be  estab- 
lished v/hether  the  Circuit  Court  of  the  Southern  District 
of  New  York,^^^  or  the  United  States  Supreme  Court, ^^^  would 
be  responsible  for  seeing  that  an  account  of  the  profits 
was  fairly  made.   This  involved  complex  matters  of  procedure 
which  were  not  resolved  until  after  Daly's  death.   Finally, 

or  Noveirber  20,  1899,  Daly's  executors  were  awarded  approxi- 

117 
mately  i?20,000  in  damages  and  profits     for  Webster  and 

Brady's  unauthorized  use  of  Daly's  "railroad  scene." 


113r,aiv  V.  Webster,  56  F.  483  (2d  Cir.  1892). 

-^'^'^Webster  v.  Dalv,  11  Blatchford  (U.S.)  791  (2d  Cir; 
1892) . 

^^Saly  v.  Brady,  69  F.  285  (C.C ,  S  .D.N.Y .  1895). 

•^•"^.'vebster  v.  Daly,  16  Supreme  Court  Reporter  951 
(1396)  (St,  Paul:   West.  Publishing  Co.,  1B96)  ,  hereafter 
cited  as  S.  Ct. 

^''- 'Brady  v.  Daly,  2C  S.  Ct.  62,  S3. 
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Daly's  litigation  against  Webster  and  Brady  reaffirmed 
the  ruling  that  a  situation  within  a  play  was  copyrightable, 
a  ruling  that  had  v/ithstood  thirty-four  years  of  testing. 
It  has  been  observed,  however,  that,  "but  with  the  exception 
possibly  of  the  Daly  cases,  there  would  seem  .  .  .  to  be  no 

direct  holding  that  there  is  property  in  but  a  single  inci- 
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dent."     This  would  seem  to  be  a  slightly  inflated  obser- 
vation v/hen  considered  in  the  light  of  later  case  studies. 
Nevertheless,  the  statement  reflects  a  relatively  accurate 
picture  of  the  uniqueness  of  the  Daly  cases  in  United  States 
copyright  law. 

A  further  development  in  thee/olution  of  copyright 
protection  grew  out  of  a  case  which  attempted  to  determine 
whether  a  dance  was  a  dramatic  composition.      The  suit 
was  filed  by  Marie  Louise  Fuller  (Lottie  Fuller) ,  an 
accomplished  dancer.   Miss  Fuller  had  developed  several 
highly  successful  tableau  scenes  which  she  sought  to  protect. 
The  first  of  these,  one  of  three  known  collectively  as  the 
"Serpentine  Dance,"  focused  on  an  "Umbrella  Movement." 


--Morris  GluslLien,  'Literary  Property:   Plagiarized 
Dramatic  r-roduccions :   Property  in  Idej:.s,"  Cornell  Law 
QuHrrer.ly.  XV  '.15  3C),  636. 
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^?:'.ller  V.  Bemis,  30  F.  925  (G  .C .  S  .D.N.Y.  1892). 
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Through  the  use  of  a  free  flowing  dress,  the  dancer  managed 
to  create  the  effect  of  an  umbrella  being  held  over  her 
head.'^^^   In  the  second  tableau,  the  dancer  created  several 
spectacular  effects  through  the  use  of  her  skirt,  using  it 

to  form,  variously,  a  huge  lily,  a  rose  with  falling  petals, 
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and  waves  along  the  seashore.      In  the  last  of  her  famous 

tableaux.  Miss  Fuller  threw  her  dress  over  her  arms  to 
create  a  spider's  web,  and  followed  that  m.ovement  with  an 
imitation  of  a  huge  butterfly.   ^   Miss  Fuller's  dances  were 
so  novel  and  attractive  that  her  act  became  famous  in  all 
parts  of  the  United  States. 

Minnie  Bemis,  also  a  dancer,  subsequently  incorporated 
basically  the  same  dances  in  her  public  performances.   After 
being  informed  of  that  fact,  and  after  realizing  that  Miss 
Bemis'  act  was  merely  a  colorable  alteration  of  her  own 
series  of  dances.  Miss  Fuller  filed  a  motion  for  an  injunc- 
tion against  Miss  Bemis.   On  June  18,  1892,  the  case  was 

heard  in  tt:e   Circuit  Court  of  the  Southern  District  of  New 

123 

York  by  Judge  Lacombe . 


l^Oibid. 

1-^Ibid.,  p.  927. 
1-2  2  Ibid. 
123ibid.,  p.  928. 
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The  issue  in  this  case  was  whether  a  stage  dance  con- 
sisting of  graceful  movements  and  shadows,  but  telling  no 
story,  portrayir-g  no  character,  and  depicting  no  emotion, 
could  be  considered  a  "dramatic  composition"  under  the 
terms  of  copyright  law.   As  in  the  case  of  Daly  v.  Palmer, 
one  of  the  primary  problems  facing  the  court  was  that  of 
interpreting  the  phrase  "dramatic  comiposition. " 

Miss  Fuller's  counsel  took  the  position  that  a  dramatic 

composition  was  a  com.position  which  is  represented  rather 

than  described  or  narrated.   He  also  alluded  heavily  to 

Daly  V.  Palmer,  extracting  sections  of  Judge  Blatchford's 

opinion  in  that  case  to  suit  their  needs.   For  example,  it 

was  contended  that  a  dance  v/as  essentially  a  pantomime  and, 

according  to  Judge  Blatchford  in  Daly  v.  Palmer,  pantomime 

was  v/ell  within  the  scope  of  consideration  as  a  dramatic 

composition.   The  court  contended,  however,  that  there  were 

major  differences  between  a  dance  and  the  "railroad  scene" 

material  at  issv.e  in  the  Daly  v.  Palmer  case.   The  opinion 

stated,  specifically. 

It  is  essential  to  such  a  composition  that  it  should 
tell  some  story.   The  plot  may  be  sim.plo.   It  may  be 
but  the  narrative  or  representation  of  a  single 
transaction;  but  it  m.ust  repeat  or  mimic  some  acrion, 
speech,  emotion,  passion,  or  character,  real  or 
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imaginary.   And  when  it  does,  it  is  the  idea^^Jhus 
expressed  which  become  subject  of  copyright. 

In  analyzing  the  dance  sequences,  the  court  concluded  that 
they  could  not  be  considered  a  dramatic  composition.   Judge 
Lacombe  denied  Miss  Fuller's  motion  for  a  preliminary  in- 
junction, declaring  that  the  show  was  nothing  more  than  a 
comely  woman  in  graceful  motion,  which  was  not  a  singular, 
copyrightable  element.   With  regard  to  the  court's  interpre- 
tation of  the  term,  "dramatic  composition,"  Judge  Lacombe 

noted, 

a  stage  danca  illustrating  the  poetry  of  notion  by 
a  series  of  graceful  movements,  combined  with  an 
attractive  arrangement  of  drapery,  lights,  and 
shadows,  but  telling  no  story  portraying  no 
character,  and  depicting  no  emotion,  is  not  a 
"d^-amatic  composition,"  -within  the  meaning  of  the 

"  12  5 

copyright  act.-'-^-^ 

'nie   Fuller  v.  Bemis  case  served  to  limit  the  scope  of  that 

deceptively  illusive  phrase,  "dramatic  composition."   In 

disqualifying  Miss  Fuller's  dances  as  copyrightable  material, 

the  ruling  established  that  to  be  a  dramatic  composition 

and,  hence,  eligible  for  copyright  protection,  a  dance  had 

to  tell  a  story,  portray  a  character,  or  depict  an  emotion. 


■^^'^iM^-'  PP-  928-929, 
^^^Ibid.,  p.  926. 


112 

Vvhile  the  decision  provided  some  additional  definition  to 
the  terms  of  American  copyright  law,  it  left  a  number  of 
critical  questions  unanswered.   It  did  nothing  to  establish 
when  a  series  of  incidents  is  a  story,  what  constitutes  a 
character,  and  from  whose  viewpoint  the  dance  must  depict 
an  emotion. 

The  scope  of  the  term  ''dramatic  composition"  was  even 

further  narrowed,  in  1903,  by  an  infringement  suit  involving 
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impersonation.     Hattie  Barnes,  a  New  York  actress  and 

playwright,  had  created  an  act  entitled,  X-Rays  of  Society, 
In  the  act,  Miss  Barnes  sang  a  series  of  songs  while  dressed 
to  impersonate  other  singers.   At  one  point,  the  act  made 
use  of  a  motion  picture  wtiich  showed  Miss  Barnes  dressing 
as  the  singer  Anna  Held.   When  the  motion  picture  was  ended, 
she  appeared  in  person  before  the  aiadience  dressed  and  made 
up  as  Anna  Held.   After  singing  a  song,  she  exited;  the 
audience  then  viewed  a  film  of  her  dressing  as  a  boy,  after 
which  she  reappeared  in  a  boy's  costume.   She  first  presented 
the  act  at  Carnegie  Hall,  in  1897;  this  was  followed  by 
additxonai  success  in  New  York  and  New  Haven.   DramLatic 
aianager  Edv/in  Miner,  seeing  a  possibility  for  profit. 


l^DBarnes  v.  Miner,  122  F.  480  (C.C .S .D.N.Y.  1903) 
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employed  Adalph  Zink,  a  three  foot  midget,  to  perform  the 
same  kind  of  show  in  several  cities  in  the  United  States. 
Upon  hearing  of  Miner's  success.  Miss  Barnes  filed  a  suit 
for  infringement  against  him  and,  in  1903,  the  case  came 
before  Judge  Ray  in  the  Circuit  Court  of  the  Southern 
District  of  New  York. 

In  his  decision.  Judge  Ray  ruled  that  the  show  was  not 
a  "dramatic  composition,"  and  it  did  not  "promote  the 

19  7 

progress  of  science"  or  "useful  arts."^     He  stated, 
further,  that  Hattie  Barnes'  show  could  not  be  considered 
a  dramatic  composition  because  it  was  merely  a  spectacular 
piece  or  an  exhibition.   In  support  of  his  contention  that 
m.ere  spectacular  pieces  were  not  dramatic  compositions. 
Judge  Ray  cited  that  part  of  the  opinion  rendered  in 
Martinetti  v.  Maguire  which  held  that  The  Black  Crook  was 
not  a  dramatic  composition,  but  simply  a  spectacular  piece 
which  could  not  receive  the  benefit  of  copyright  protection. 
On  the  strength  of  the  above  reasoning.  Judge  Ray  dismissed 
the  suit. 

3y  virtue  of  declaring  that  Miss  Barnes"  musical 
act  was  not  a  dramatic  composition,  the  court  established 


^^^Ibid.,  pp.  489-493. 
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■chat  singers  were  not  to  be  considered  dramatic  characters. 
"Tne  fact  that  a  singer  dressed  to  impersonate  other  singers 
did  not  alter  that  basic  condition.   The  court,  obviously, 
v/as  m.ore  concerned  with  the  content  of  the  sketch  than  with 
theatrical  accoutrements  such  as  costume.   Of  primary  im- 
portance, however,  is  the  fact  that,  through  decisions  such 
as  the  one  in  the  Barnes  v.  Miner  case,  the  legal  concept 
of  "dramatic  composition"  was  coming  more  clearly  into  focus. 

During  the  same  year  as  the  Barnes  litigation  (1903), 
a  case  developed  which  added  a  further  limitation  to  the 

protection  afforded  copyright  proprietors  through  statutory 
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copyright.      It  evolved  from  the  fact  that  I-lr.  Bloom,  the 

composer  of  a  copyrighted  song  entitled,  "Sammy, "  permitted 
a  musical  producer  named  Hamlin  to  incorporate  the  song 
in  The  Wizard  of  Oz ,  a  musical  extravaganza  for  which  Hamlin 
had  proprietary  rights.   The  song  v.-as  subsecfaently  made 
famous  by  the  actress  and  singer  Lotta  Faust,   Sam  Nixon 
and  others,  who  were  proprietors  of  another  musical.  The 
R;jnawavs_,  inserted  the  song,  "Samiry,  "  in  their  production 
and  capitalized  on  actress  E^ay  Templetcn  '  s  imitation  of 
Lotta  Faust.   Miss  Templeton  sang  only  the  chorus  of  "Sammy" 


■^28i3|(33j^  V.  Nixon,  125  F.  977  (C.C.E.D.  Pa.  1905). 
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in  ll-ie  Runavays,  but  Bloom  and  Hamlin  maintained  that  was 
more  than  enough  to  constitute  infringement.   As  a  conse- 
quence, they  filed  a  motion  for  a  preliminary  injunction 
against  Nixon  and  his  partners.   The  case  came  before  Judge 

Mcpherson  in  the  Circuit  Court,  Eastern  District  of  Pennsyl- 
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vania,  on  November  23,  1903. 

Although  the  major  issues  in  the  case  were  whether  a 
parody  done  in  good  faith  can  be  an  infringement  of  copy- 
right, and  whether  stage  business  may  be  copyrighted,  the 
court  chose  to  direct  its  attention  to  another  question — the 
absence  of  drama  in  the  song.   The  song.  Judge  McPherson 
contended,  "sounds  the  note  of  personal  emotion  that  is  the 
characteristic  of  the  lyric;  and  I  think  counsel  are  agreed 
that  there  is  nothing  dram.atic  about  either  the  v/ords  or  the 
music."'     The  court  claimed  that  the  song  was  not  being 
performed  or  represented,  bvit  that  it  was  simply  a  medium 
for  the  parody  of  actions,  gestures,  and  tones,  which  was 
the  real  purpose  or  essence  of  the  act.   Judge  McPherson  went 
so  far  as  to  say,  "Fay  Templeton  does  not  sing  it,  she 
iXierely  imiLates  the  singer;  and  the  interest  in  her  own 


Ibid. 


13G^,  ,. 


Ibid.,  p.  978. 
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perforrriance  is  due,    not  to  the  song,  but  to  the  degree  of 
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excellence  of  the  imitation."      Since  the  song  was  not  the 

chief  purpose  of  the  act,  and  since  the  court  believed  the 
parody  was  apparently  done  in  good  faith,  the  court  held 
that  Miss  Teinpleton's  performance  and  material,  by  nature, 
precluded  any  charge  of  infringement.   With  this.  Judge 
McPherson  dismissed  the  charge  against  Nixon  and  his  associ- 
ates, and  refused  the  plaintiff's  request  for  a  preliminary 
injunction.   In  this  instance,  the  court's  decision  resulted 
in  two  critical  rulings.   The  first  rule  was  that  a  parody 
done  in  good  faith  does  not  infringe.   Thus,  an  individual 
wishing  to  use  parody  gained  virtually  unlimited  freedom, 
v/hile  anyone  who  wished  to  use  tlie  same  material  in  a 
manner  other  than  parody  remained  subject  to  the  restric- 
tions of  copyright  law.   The  "good  faith"  concept  posed  a 
problem  because  it  would  be  easy  and  desirable  for  a  de- 
fendant to  plead  "good  faith."   The  critical  factor,  however, 
is  whether  the  court  is  to  make  its  determination  on  the 
basis  of  his  intentions,  or  on  the  basis  of  what  he  actually 
does.   If  a  person  enacts  a  parody  in  good  faith,  but  his 
efforts  result  in  injury  to  another  person,  should  the  first 
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Ibid.,  p.  979, 
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person  be  prosecuted?  The  court's  second  ruling  in  the 
Bloom  V.  Nixon  case— that  stage  business  could  not  be  copy- 
righted—raised an  eq^jally  clouded  issue.   Its  stipulation 
that  stage  business  could  not  be  copyrighted  did  not  answer 
the  question  of  v/hether  or  not  there  were  quantitative  limits 
to  the  use  of  another  production's  stage  business.   Could 
all  movements  from  a  single  scene  be  taken?   Could  an 
individual  copy  all  of  the  business  in  another  producer's 
promptbook  and  still  be  legally  exempt  from  prosecution? 
Obviously,  the  rights  of  the  copyright  proprietor  had  been 
narrowed,  but  the  extent  of  that  limitation  was  uncertain. 

A  case  arose  in  1908  which  brought  still  another  aspect 

132 
of  the  copyright  problem  into  legal  focus.     This  involved 

the  m.atter  of  appropriating  profits  to  the  respective  pro- 
ducers when  one  producer  was  found  guilty  of  appropriating 
another's  work.   In  1898,  the  author  Henry  Dam  wrote  a  story 
entitled,  "The  Transmogrification  of  Dan,"  which  the  Ess  Ess 
Publishing  Company  was  given  perr.ission  to  publish  in  xts 
magazine,  Sm.art  Set,  in  1901.   Subsequently,  playwright 
Paul  Arm.strong  wrote  Heir  to  the  Hoorah  and,  in  1905,  he 
made  arrangements  with  the  Nev/  York  based  Kirk  La  Shelle 


132q--.  ,^,^  Kirk  La  S}ielle_(:LQ^,  156  F.  589  (C.C.S.D.N.Y 
1908) . 
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Company  to  produce  the  show.   Seeing  substantial  similarity 
between  the  Armstrong  play  and  his  own  story.  Dam.  filed  a 
sui-  for  infringem.ent  against  the  Kirk  La  Shelle  Com.pany,  in 
1906.   Dam  died  before  legal  action  was  taken  in  the  case, 
b-at  his  wife,  Dorothy  Dam,  carried  on  the  suit  and,  in  1908, 
the  case  came  before  the  Circuit  Court  of  the  Southern 
District  of  New  York,  Judge  Hazel  presiding. 

\\Tiile  Judge  Kazel  immediately  ruled  in  fa^'.-or  of  Mrs. 
Dam  and  enjoined  the  play,  he  v/ent  on  to  suggest  that  the 
objectionable  imitations  could  be  eliminated  with  little 
difficulty.   The  Kirk  La  Shelle  Company  appealed  the 
decision,  and  the  suit  went  before  the  Circuit  Court  of 
Appeals,  where  Judges  Coxe,  Ward,  and  Noyes  heard  the 
case.      That  court  affirmed  the  decision  of  the  lov/er 
court,  with  Judge  Ward  issuing  a  dissenting  opinion  to  the 
effect  that  Dam's  copyright  proprietorship  was  questionable. 
Judge  Ward's  position  in  regard  to  the  case  is  not  sur- 
prising in  view  of  the  fact  that  the  court  had  received  two 
decidedly  different  accounts  of  the  transaction,  on  v;hich 
Dam.  based  his  right  of  proprietorship  to  his  story.   The 
first  of  those  accounts  stipulated  that  Dam  had  asked  the 


bam  V.  Kirk  La  Shelle  Co.,  175  F.  902  (2d  Cir.  1910) 
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Ess  Ess  Company  to  take  out  the  copyright  in  trust  for  him, 
but  that,  in  truth,  he  actually  had  sold  his  rights  to  the 
company.   This,  of  course,  would  have  left  the  plaintiff 
v/ith  no  rights  to  the  story  and,  therefore,  powerless.   It 
was  on  the  basis  of  that  account  that  the  dissenting  opinion 
was  erected.   The  second  account,  which  was  accepted  by  the 
majority  of  the  court,  was  that  Dam  had  sold  Ess  Ess  Company 
the  right  to  copyright  his  story  and  that,  later,  the  com- 
pany assigned  the  copyright  to  him  so  far  as  it  covered  the 
story.   Those  circumstances  would  have  given  Dam  the  rights 
needed  to  take  legal  action  against  the  Kirk  La  Shelle 
Company . 

The  significance  of  the  case  Dam  filed  against  the 
Kirk  La  Shelle  production  group  did  not  stem  from  the 
decision,  but  from  the  resultant  problem  of  determining  the 
share  of  the  unauthorized  producer's  profits  to  which  the 
injured  party  was  legally  entitled.   Since  it  was  im.possible 
to  separate  the  material  created  by  Dam  from  rhat  of  the 
play's  author  (Armstrong),  it  was  impossible  to  award  a 
specific  or  fixed  poriiion  of  the  shows  profits  to  the 
plaintiff.  Dam.   As  a  result,  the  court  decided  that,  since 
the  Kirk  La  Shelle  Company  was  guilty  of  producing  a  work 
which  had  illegally  used  copyrighted  materials,  they  were 
not  entitled  to  profit  from  that  play.   As  a  consequence. 
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all  profits  v/ere  awarded  the  plaintiff.  Dam.   This  raised  an 
important  question:   Hovv?  could  the  court  appropriate  profits 
fairly  and  honestly?  Dam  v.  Kirk  La  Shelle  Co.  did  little 
more  than  expose  a  dilemma.   It  remained  for  a  future  case, 
to  be  cited  later,  to  provide  a  solution  to  the  problem. 

At  approximately  the  same  time  the  Dam  v.  Kirk  La 
Shelle  Co.  proceedings  were  being  instituted  (1909) ,  a  case 
of  monumental  importance  to  the  American  playwright  was 

filed.   In  this  case,  the  long  standing  question  of  whether 
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representation  constituted  publication  was  revived - 

The  case,  significantly,  eventually  made  its  way  to  the 
United  States  Supreme  Court  where  a  decision  was  rendered 
which  finally  gave  copyright  proprietors  the  protection  they 
desperately  needed.   The  events  leading  to  the  case  began 
in  1894  V7hen  Charles  Chambers  and  B.  C.  Stephenson,  citizens 
and  residents  of  England,  v.'rote  The  Fatal  Card,  a  melodrama 
in  five  acts.   The  play  was  never  printed,  but  it  was 
performed  at  the  Adelphi  Tlieatre  in  London,  in  1894.   In 
the  following  year,  the  American  producer,  Charles  Frohman, 
bought  Stephenson's  rights,  title,  and  interest,  including 


""Frohman  ^r .    Ferris,  43  Lawyers  Reports  Annotated 
(n.s.)  639  (Sup.  Ct.  1909)  (Rochester:   Lawyers  Co-operative 
Publishing  Co.,  1913),  hereafter  cited  as  L.R.A. 
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exclusive  perfcrraance  rights  for  the  United  States  and 
Canada.   Under  this  transaction  the  coauthor.  Chambers,  and 
Stephano  Gatti,  a  London  theatre  manager,  also  retained 
interests  in  the  play.   After  obtaining  Stephenson's  rights 
to  The  Fatal  Card,  Frohman  then  produced  the  play  in  various 

parts  of  the  United  States  and  Canada.   Ke  did  not,  however, 
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attempt  to  obtain  a  statutory  copyright  for  the  play. 

Following  Frohman ' s  transaction  and  production  of  the 
play,  one  George  MacFarlane  adapted  the  composition,  giving 
it  the  same  title  Chambers  and  Stephenson  had  used  for  the 
original  piece.   MacFarlane  then  sold  the  adaptation  to 
Richard  Ferris,  who  applied  for  and  obtained  a  United  States 
copyright  for  the  play.   When  Ferris  produced  The  Fatal  Card 

in  tile  United  States,  Frohman  and  his  associates  filed  a 
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m.otion  for  injunction  against  Ferris. 

The  case  first  cam.e  before  a  master  in  chancery  (a 
court  officer  who  was  appointed  to  assist  the  judge  in  the 
Superior  Court),  who  ruled  that  Frohman  had  not  established 
the  exclusive  right  to  produce  the  composition.   Frohm.an 
then  filed  an  objection  to  the  ruling,  which  the  master 


--^xbi^..  PP-  640-641, 
--^Ibid.,  p.  641. 
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overruled,  and  the  case  came  before  the  chancellor  (the 
chief  judge  of  the  Superior  Court  of  Illinois).   After 
hearing  the  master's  report  and  Frohman ' s  objections,  the 
chancellor  reversed  the  original  ruling  and  issued  a  per- 
petual injunction  against  Ferris '  production,  as  well  as  a 
call  for  an  account  of  the  profits.   Ferris,  in  turn,  took 
the  case  to  the  Appellate  Court,  which  reversed  the  previous 

decree  favoring  Frohman,  and  directed  that  the  bill  be  dis- 
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missed.     Frohman,  not  to  be  denied  the  protection  and 

damages  previously  awarded  him,  filed  a  writ  of  error  against 
the  Appellate  Court  which  requested  the  Illinois  Supreme 
Court  to  review  the  Appellate  Court's  decision.   This  re- 
sulted in  still  another  reversal,  with  the  earlier  Superior 
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Court's  judgment  in  favor  of  Frohman  being  upheld.      As 

might  be  expected,  Ferris  appealed  the  decision  and  filed  a 
v^rrit  of  error  against  the  Illinois  Supreme  Court.   That,  of 

course,  required  that  the  case  be  heard  by  the  Suprem.e  Court 
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of  the  United  States. 


-^-^"^Ibid-'  PP-  641-642. 
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Ikid..  p.  649- 

-'"■^'Ferris  v.  Frohman ,  223  U.S.  424  (1911) 
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The  issue  in  the  Frohman  v.  Ferris  case  was  as  clear  as 
the  facts:   Did  public  representation  of  a  dramatic  composi- 
tion, regardless  of  the  country  in  which  it  was  performed, 
deprive  the  owner  of  his  common  law  right  to  exclusive  use 
and  control  of  the  work?   On  a  more  sim.plistic  level,  did 
the  public  performance  of  a  play  mean  that  the  rights,  which 
common  lav;  copyright  afforded  the  author,  automatically  were 
transferred  to  the  public,  with  the  work  then  an  item  in 
the  public  domain?   The  resolution  to  this  issue  was  perhaps 
the  most  important  decision  in  United  States  lav/  involving 
dramatic  copyright. 

Before  dealing  with  that  major  issue,  however,  the 
United  States  Supreme  Court  had  to  take  a  position  in  regard 
to  an  assertion  made  by  Frohman  and  his  associates.   In  that 
assertion,  the  defendants  claimed  that,  since  common  law 
cases  involving  litigants  from  the  same  state  required  the 
jurisdiction  of  state  lav/,  and  since  the  case  was  based  on 
conunon  law  right  of  property  rather  than  statutory  copyright, 
the  United  States  Supreme  Court  did  not  have  jurisdiction 
over  the  case.   In  response,  the  court  noted  that  Ferris  had 
copyrighted  his  play  under  United  States  law,  and  that  it 
was  necessary  for  the  defendants  in  error  (Frohman  and  his 
associates)  to  establish  that  Ferris'  copyright  was  invalid 
in  order  for  them  to  win  rhe  case.   The  court  noted,  also. 
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that  since  Ferris,  v/ho  had  obtained  a  copyright  for  the  work 
being  challenged,  had  been  enjoined  froin  producing  that 
work,  he  v/as,  in  essence,  being  denied  a  federal  right 
granted  to  him  under  statutory  copyright  law.   For  this 

reason,  the  United  States  Supreme  Court  ruled  that  it  did 
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have  jurisdiction  in  the  case. 

Ferris  contended  that  the  authors  of  the  English  drama. 
The  Fatal  Card,  had  to  rely  solely  upon  British  statutes. 
On  this  basis,  Ferris  argued  that,  under  that  law,  the 
authors  had  lost  their  common  law  rights  to  the  play  because 
of  their  London  production  of  it.   Ferris  went  on  to  point 
out  triat  Frohman  assumed  he  had  purchased  rights  to  the  play 
when,  in  fact,  the  authors  no  longer  held  the  rights  to  it. 
This  line  of  argument  held  that,  since  Frohman  did  not 
technically  ov/n  British  rights,  and  since  he  did  not  copy- 
right the  play  in  the  United  States,  it  was  in  the  public 

domain  here  "and  the  adapter  was  entitled  to  use  it  as 

141  .....  X.     ^ 

common  material."     After  the  court  nored  that,  under 

Britisfi  rule,  representation  v/ithout  statutory  copyright  did, 

indeed,  constitute  publication,  Ferris  rem.inded  the  court 
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Ibid.  ,  pp.  430-431, 


-'^•'-IbiQ.,  p.  431, 
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that  plawrights  in  the  past  had  lost  British  rights  to 
their  vork  because  their  composition  was  first  performed  in 
the  United  States  v/ithout  British  statutory  copyright.   With 
respect  to  that  point,  Mr.  Justice  Hughes  noted  that,  even 
so,  the  British  law  was  concerned  with  British  territorial 
rights.   Judge  Hughes  took  the  position  that  the  playwrights 
who  had  sold  Frolman  the  rights  to  The  Fatal  Card  would 
have  been  aware  that  "British  statute  did  not  purport  to 

curtail  any  right  of  such  authors  with  respect  to  the 
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representation  of  plays  outside  the  British  dominions," 

and  that  "there  was  no  convention  under  which  the  LEritishJ 
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authors'  work  became  public  property  m  the  United  States. 

Having  taken  the  position  that  British  statutes  did 
not  affect  United  States  conunon  law  copyright,  the  court 
concluded  that 

the  complainants  [^Frohman  and  associates]]  were  the 
ovTners  of  the  original  play  and  exclusively  entitled 
to  produce  it.   Their  common-lav/  right  with  respect 
to  its  representation  in  this  country  had  not  been 
lost.   'Ihis  being  so,  the  play  of  the  plaintiff  j.n 
error  {^Ferrisl  ,  which  was  substantially  identical 
with  that  of  the  complainants,  was  simply  a  pirati- 
cal composition.   It  was  not  the  purpose  or  effect 
of  tlie  copyright  law  to  render  secure  the  fruits 


14'' 

Ibid.,  p.  433. 

-'^^Ibid. ,  p.  434. 
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of  piracy,  and  the  plaintiff  in  error  is  not 
entitled  to  the  protection  of  the  statute.   In 
ether  words,  the  claim  of  Federal  right  upon 
v/hich  he  relies  is  without  merit.-'*'* 

Thus,  Ferris  lost  his  bid  to  regain  the  right  to  produce  his 

adaptation  of  The   Fatal  Card.   Charles  Frohman ' s  common  law 

copyright  was  upheld  and  Ferris'  statutory  copyright  was 

hend  to  be  invalid.   The  ultimate  rule  of  the  case,  as 

decided  by  the  United  States  Supreme  Court,  was  that  "public 

representation  in  this,  or  in  another,  country  of  a  dramatic 

composition,  net  printed  and  published,  does  not  deprive  the 
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owner  of  his  coimnon-law  right  save  by  operation  of  statute." 

This  decision  v/as  a  monvimental  one  largely  because 
the  United  States  Supreme  Court  had  made  the  final  ruling. 
With  it,  the  days  of  considering  representation  as  a  form 
of  publication  v/ere  brought  to  an  end,  with  the  exception 
of  special  circumstances  involving  a  pla>-wright '  s  abandon- 
ment of  his  work.   Henceforth,  when  lower  courts  were  faced 
with  this  issue,  they  could  render  a  fixed  decision  on  the 
basis  of  the  Supreme  Court  ruling.   The  effects  of  that 
ruling  v/ere  particularly  significant  inasmuch  as  it  gave 


14A 

IkM- ,  p.  437. 

^^^Ibid.,  p.  424. 
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copyright  proprietors  far  greater  security  and  a  measure 
of  protection  which,  previously,  had  been  v.'oefully  lacking. 

In  1909,  the  same  year  in  which  Frohmar  initiated 
litigation  against  Ferris,  a  case  came  before  the  bench 
that  tended  to  qualify  the  Bloom  v.  Nixon  decision  limiting 
the  protection  afforded  a  copyrighted  song.   The  case  had 
its  origin  in  the  fact  that  Leo  Feist  allegedly  copyrighted 
a  song  entitled,  "I'm  a  Bringing  up  the  Family,"  which  was 
later  incorporated  into  a  dramatic  sketch.  The  Queen  of  the 
Vaudeville .   The  dramatic  sketch  was  subsequently  copy- 
righted and  a  company,  v^hich  included  Irene  Franklin  Green 
(v/hose  stage  name  was  Irene  Franklin)  ,  was  given  the  right 
to  publicly  perform  the  sketch,  with  Miss  Franklin  singing 
the  aforementioned  song.   Sometime  later,  another  singer, 
Edna  Luby,  began  using  the  song  while  doing  an  impersonation 
of  Miss  Franklin.   Upon  learning  of  Miss  Luby ' s  use  of  their 
copyrighted  material.  Miss  Franklin  and  her  associates  filed 
a  motion  for  an  injunction  against  Miss  Luby,  claiming  that 
she  had  infringed  their  exclusive  right  to  perform  the 
dramatic  sketch..   The  case  came  before  the  Circuit  Court  of 
the  Southern  District  of  New  York,  witli  Judge  Noyes  pre- 
siding .  ■'•^° 


146Green  v.  Luby,  177  F.  287  (CCS  .D.N. Y.  1909) 
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In  her  "ittempt  to  defeat  the  motion  for  an  injunction 

against  her  use  of  the  Leo  Feist  song.  Miss  Luby  resorted  to 
two  major  arguments.   Her  first  argument  was  that  the  sketch 
could  not  really  be  considered  a  dram^atic  composition. 
Second,  she  reminded  the  court  of  the  Bloom  v.  Nixon 
decision  which  had  permitted  an  impersonator  to  sing  a 
copyrighted  number  which  had  been  identified  with  another 
artist.   Miss  Luby  then  went  on  to  claim  that  her  impersona- 
tion of  Miss  Franklin  was  the  important  feature  of  her  per- 
formance and  that  the  song  was  merely  incidental.   In  terms 
of  the  first  argument — that  the  sketch  was  not  a  dramatic 
composition — Judge  Noyes  stated  that  there  were  lights, 
costum.es,  and  scenery,  and  he  believed  the  sketch  could 
rightly  be  classified  as  a  "dramatic  composition, "  under 
the  teirms  of  the  Copyright  Act  of  1909,  which  had  been 
passed  earlier  that  year.   I^ss  Luby ' s  second  argument — 
that  the  song  was  merely  a  vehicle  for  her  impersonation — 
was  also  set  aside  by  Judge  Noyes  who  held  that  the  entire 
song  did  not  need  to  be  sung  to  successfully  imitate  Irene 
Franklin.   Judge  Noyes  v;ent  on  to  note  that  Mis?  Luby  could 
not  rely  on  the  Bloom  v.  Nixon  decision  because,  although 
important  aspects  of  the  c&ses  were  similar,  the  earlier 
decision  had  favored  the  impersonator  because  only  the 
chorus  of  a  copyrighted  song  had  been  used.   In  contrast. 
Mass  Luby  had  used  the  entire  song. 
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As  a  result.  Judge  Noyes  issued  an  injunction  v/hich 

prohibited  Miss  Luby  from  making  further  use  of  tJie  copy- 

147        ... 
righted  song  Miss  Franklin  had  popularized.     The  signifi- 
cant aspect  of  this  case  was  that  the  court  emphasized  the 
quantity  of  the  protected  work  (song)  which  had  been  appro- 
priated or  copied.   The  court  demonstrated  an  av/areness  of 
quantitative  distinctions  and  a  willingness  to  decide  cases 
on  the  basis  of  those  distinctions. 

An  imitation  of  a  different  sort,  one  involving  simi- 
larities of  action  and  character  v/ithin  two  plays,  led  to 

a  legal  battle  v/hich  tested  the  amount  of  protection  the 

148 
court  would  bestov;  on  characters  and  incidents.      Charles 

Eichel  and  an  associate  wrote  a  "crook  play, "  Wedding 

Presents,  which  they  copyrighted  in  1915,  but  did  not 

publish  or  produce.   In  January,  1916,  they  submitted  a 

copy  of  tlieir  play  to  theatre  manager,  A.  H.  Woods,  with 

the  hope  that  Woods  could  produce  the  drama,  but  Woods 

returned  the  manuscript  to  the  authors  approximately  two 


^^^Ibid.,  p.  283. 

•'''^^Eichel  V.  Marcin.  241  F.  404  (B.C  .S  .D.N.Y.  1913). 
The  printed  year  of  the  decision  (1913)  would  appear  to  be 
in  error  since  the  facts  of  the  case  begin  in  1915.   The 
months  of  the  term  of  court  for  this  volume  indicate  June- 
Julv,  1917. 
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months  later.   In  April  of  the  same  year,  play^vright  Max 

I'larcin  completed  Cheating  Cheaters,  also  a  "crook  play," 
which  Woods  produced  with  Marcin ' s  permission  on  August  9, 
1916,  at  the  former's  Eltinge  Theatre.   Eichel  and  his 
associates  saw  what  they  believed  to  be  substantial  simi- 
larity between  the  Marcin  work  (Cheating  Cheaters)  and 
their  own  play.   They  reacted  by  filing  suit  for  infringe- 
ment against  Marcin  and  those  holding  rights  to  the  pro- 
duction of  his  play,  including  Woods.   The  case  came  before 
Judge  Manton  of  the  District  Court  for  the  Southern  District 
of  New  York. 

Eichel  and  his  associate  clain-^ed  that  their  play. 
Wedding  Presents,  had  been  stolen  by  the  defendants  and 
that  there  were  only  minor  differences  betv/een  the  two 
plays.   In  contrast,  playwright  Marcin  and  manager  Vv'oods 
denied  having  ever  heard  of  the  plaintiff's  play.   After 
reviewing  the  facts  of  the  case,  the  charges,  and  the 
denials.  Judge  Manton  acknowledged  that  both  were  "crook 
plays"  involving  famous  jewels,  thieves  masquerading  as 
honest  citizens,  v/ith  the  leading  thief  really  a  detective. 
He  was  quick  to  point  out,  however,  that 

a  copyrigiit  does  not  give  a  monopoly  in  any  incident 
in  the  play,  but  protects  only  the  arrangements  of 
the  words,  and  permits  other  authors  to  exploit 
the  general  ideas,  provided  they  do  not  sub- 
stantially cover  the  form  in  which  they  have  been 
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developed,  since  the  object  of  copyright  is  to 
promote  science  and  the  useful  arts,  and  permitting 
the  copyright  to  withdraw  tlie  ideas  or  conceptions 
of  the  copyrighted  article  from  the  stock  of 
materials  to  be  used  by  other  authors  would  narrow 
the  field  of  thought  open  for  development. 

Despite  the  similarities  of  character  and  incident.  Judge 
Manton  found  that  the  arrangements  of  the  words  in  the  two 
plays  differed  and,  as  a  conseq-jence,  he  denied  a  preliminary 
injunction  pendente  lite,  or  pending  litigation.   In  Judge 
Manton 's  eyes,  any  attempt  by  the  court  to  sanction  copy- 
rightability  of  ideas  was  a  direct  contradiction  to  the 
United  States  Constitution.   Furthermore,  he  viewed  charac- 
ter as  a  part  of  an  idea  and,  therefore,  termed  it  uncopy- 
rightable.   The  case  acted  as  a  prelude  to  later  litigation 
which  was  to  deal  extensively  with  the  copyrightability  of 
characters  within  a  play. 

One  conflict  arose  in  1913  which  served  notice  that, 

under  certain  circ-omstances,  even  substantial  similarity 

150 

in  two  plays  does  not  always  represent  infringement. 

In  this  instance,  the  playwright  Amelia  Bachm.an  had  written 

and  copyrighted  a  dramatic  composition  entitled  Stelle, 

in  which  the  center  of  interest  was  a  character  with  a  dual 


^^^^rpid. 

^^^Bachman  v,  Belasco,  224  F.  815  (D.C .3 .D.N.Y.  1913) 
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oersonality.  Tne   drama  had  been  derived  from  two  sources — 
a  story  in  Ladies'  Home  Journal  entitled,  ^'How  One  Girl 
Lived  Four  Lives,"  by  John  Corbin,  and  a  case  study  by  Dr. 
Morton  Prince  of  a  lady  with  the  fictitious  name  of  Miss 
Beaucharop.   Miss  Bachman  sent  the  drama  to  the  producer  and 
playwright  David  Belasco,  but  Belasco  rejected  it  and  re- 
turned it  to  her  after  a  period  of  six  weeks.   At  about  the 
same  time,  playwright  Edward  Locke  also  became  interested 
in  the  Corbin  story  and  Dr.  Prince's  case  study,  and  wrote 
a  play  similar  to  Miss  Bachman ' s .   Initially,  Locke  entitled 
the  play  After  Many  Days,  and  then,  later,  ret it led  it  The 
Case  of  Becky.   T'/hen  Belasco  subsequently  bought  the  produc- 
tion rights  to  Locke's  play.  Miss  Bachman  filed  a  suit  against 
him  for  infringement.   The  suit  came  before  the  District 
Court  for  the  Southern  part  of  New  York  which,  in  a  brief 
opinion,  dism.issed  the  case  on  rhe  grounds  that  both  play- 
wrights had  v;orked  independently  and,  therefore,  no  infringe- 
ment had  occurred.   Miss  Bachm.an  appealed  the  case,  and  it 
came  before  Judges  Lacombe,  Coxe,  and  Ward  of  the  Circuit 
Court  of  Appeals,  the  Second  Circuit.   The  Court  of  Appeals 
affirmed  the  District  Court's  decision,  ?nd  Judge  Lacombe, 
in  v;riting  the  opinion,  noted  that 

the  person  firs-  presenting,  in  a  copyrighted  play, 
situations  naturally  suggested  by  a  common  source. 
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cannot  prevent  others  fron  also  presenting  such 
situations,  provided  they  get  the  idea  from  a 
common  source,  and  not  from  the  copyrighted 
play. 151 

In  other  words,  the  court  maintained  that  no  one  has  ex- 
clusive rights  to  a  common  source.   If  a  work  is  in  the 
public  domain,  in  short,  if  a  composition  has  been  dedicated 
in  one  way  or  another  to  the  public,  any  person  may  choose 
to  use  the  material  contained  in  the  work  to  his  own 
advantage. 

Only  one  year  later,  in  1914,  an  encounter  between  two 

parties  revealed  the  importance  of  proving  a  defendant's 
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access  to  a  plaintiff's  copyrighted  work.     The  case  m 

question  involved  the  dramatico-musical  composition  The 
Girl  on  the  Film,  which  had  been  based  on  a  German  musical 
entitled,  Filmzauber.   Chappell  and  Company,  a  London  firm, 
bought  exclusive  rights  to  produce  rhe  dram.atico-musical 
composition  in  England,  the  United  States,  and  Canada,  and 
the  American  producer  Charles  Frohman  obtained  exclusive 
rights  to  produce  the  dramatic  version  of  The  Girl  on  the 
Fi_lm  in  the  United  States.   Shortly  thereafter,  New  York 


l-'^Bachman  v.  Eelasco,  224  F.  817  (2d  Cir.  1915). 

-'--^Chappell  and._Co^  v.  Fields,  210  F.  854  (2d  Cir. 
1914)  . 
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producer  Lew  Fields  and  an  associate  produced  a  comedy,  All 
Aboard,  which  contained  a  scene  highly  similar  to  the  key 
scene  in  The  Girl  on  the  Film. 

The  scene  in  The  Girl  on  the  Film,  which  the  Fields 
production  allegedly  copied,  deals  with  a  group  of  English 
villagers  banding  together  due  to  a  threat  of  French  in- 
vasion.  They  decide  to  ring  the  village  bell  as  a  warning 
should  anyone  spot  the  French.   A  motion  picture  company 
moves  into  the  village  to  film  scenes  involving  actors 
dressed  as  French  soldiers,  with  a  young  girl  begging  the 
French  general  (Napoleon)  for  the  life  of  her  sweetheart 
who  is  to  be  executed  as  a  spy.   A  miller,  seeing  the  actors 
dressed  in  French  clothing,  misunderstands  the  situation 
and  rings  the  village  bell.   As  a  result,  a  fight  ensues 
between  the  villagers  and  the  motion  picture  company.   In 
the  Fields  production.  All  Aboard,  the  scene  is  set  in 
California,   Tovv-nsfolk  warn  themselves  of  a  possible 
Japanese  invasion  and  decide  to  use  an  alarm  bell  should 
someone  spot  the  enemy.   A  motior  picture  company  arrives 
to  do  a  Japanese  scene,  a   townsman  misinterprets  the 

circumstance-  and  sets  off  the  alarm,  generating  a  battle 
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between   the   tovmsfolk   and   the   m.otion    picture   company. 
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The  two  scenes  were  of  sufficient  similarity  for  both 
Chappell  and  Company  and  Frohman  to  file  a  suit  against 
Fields  and  his  associate  for  alleged  infringement.   The 
case  first  came  before  the  District  Court  for  the  Southern 
District  of  New  York,  where  a  decision  was  rendered  in  favor 
of  Chappell  and  Company  and  Frohman.   The  defendants,  how- 
ever, appealed  the  decision,  and  Judges  Lacombe,  Coxe, 
and  V.'ard  of  the  Circuit  Court  of  Appeals,  Second  Circuit, 
heard  the  case. 

In  the  Circuit  Court  of  Appeals,  Fields  and  his 
associate  claimed,  first,  that,  as  in  the  very  recent  case 
of  Bachman  v.  Belasco,  the  court  should  consider  both  the 
plaintiff's  productions  and  their  own  as  original  and 
independent  productions.   Fields  and  his  associate  denied 
that  they,  or  rhe  authors  of  All  TUsoard,  had  seen  a  produc- 
tion of  The  Girl  on  the  Film,  or  that  they  had  read  the 
play.   Second,  the  defendants  contended  that  Chappell  and 
Company  v/as  net  entitled  to  the  protection  under  United 
States  copyright  law  since  it  T.-as  a  London  firm.   With 
respect  to  the  first  arguipent — that  All  Aboard  should  be 
considered  an  original  and  independent  production — the 
court  declared  that  it  v/as  satisfied  that  the  authors  must 
have  at  l^ast  heard  of  the  scene  and,  therefore,  it  could 
be  considered  that  they  had  a  kind  of  access  to  tJie  scene. 
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The   second  contention — that  aliens  were  not  covered  by 

American  copyright  law — was  negated  by  the  court's  assertion 

that  aliens'  rights  should  be  conferred  when 

the  state  or  country  of  which  he  is  a  citizen  or 
subject  grants  similar  rights  to  United  States 
citizens,  and  declares  that  the  existence  of 
reciprocal  conditions  shall  be  determined  by  the 
President  of  the  United  States  by  proclamation 

made  from  time  to  time  as  the  purpose  of  the  act 
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may  require.  -^^ 

The  decision  on  aliens'  rights  was  important  and  beneficial 
inasmuch  as  it  supported  the  concept  of,  and  established 
patterns  for,  international  cooperation  in  the  field  of 
copyright  law. 

Having  disposed  of  the  arguments  of  Fields  and  his 
associate,  the  Circuit  Court  of  Appeals  affirmed  the  deci- 
sion of  th.e  lower  court  and  found  them  guilty  of  infringe- 
ment.  Nevertheless,  since  it  was  anticipated  that  the 
decision  by  the  Circuit  Court  of  Appeals  would  not  be  the 
final  decree,  and  since  a  preliminary  injunction  before  the 
final  decree  could  amount  to  a  denial  of  justice  for  the 
defendants,  the  court  decided  not  tc  issue  a  preliminary- 
injunction  until  a  final  decree  v/as  declared.   For  all 
intents  and  purposes,  however,  Frohman  and  his  associates 


-"-^"^Ibid.,  p.  864, 
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won  a  significant  decision.   The  idea  of  using  accessibility 
as  a  determining  factor  in  infringement  cases  and  the  con- 
sideration of  aliens'  rights  were  given  greater  considera- 
tion as  aids  to,  or  objects  of,  copyright  protection. 

Although  the  cases  of  Chappell  and  Co.  v.  Fields  and 
Eichel  V.  Marcin  had  taken  into  consideration  the  manner  in 
which  a  similarity,  or  difference,  in  characters  was  to  be 
viewed  in  infringement  cases,  the  matter  was  by  no  means 
settled.   In  1915,  there  was  still  another  attempt  to  prove 

infringement  on  the  basis  of  a  similarity  between  an  offend- 
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ing  author's  characters  and  those  cf  a  protected  work. 

The  events  leading  to  the  case  began  in  1911  when  playwright 
John  Vernon  wrote  and  copyrighted  a  play  called  Threads  of 
Destiny.   In  the  following  year,  1912,  he  revised  the  play 
and  copyrighted  the  revised  version  under  the  original 
title.   Vernon's  play  dealt  with  such  items  as  a  secret 
marriage,  a  district  attorney,  a  murder,  an  office  boy,  and 
a  blackmailer.   At  one  undesignated  point  in  time,  Vernon 
sent  his  manuscript  to  Mr.  Huffman,  a  stage  director  for 
the  famous  Sriubert  brothers.   Huffman  did  not  react  favor- 
ably to  Vernon's  manuscript,  and  the  play  was  not  produced. 


•^^ ^Vernon  v.  Sam  S.  and  Lee  Shubert,  Inc.,  220  F.  694 
(D.C.S.D.N.Y.  1915). 
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In  February,  1912,  a  month  prior  to  the  time  Vernon  copy- 
righted the  revised  version  of  the  play,  but  considerably 
after  the  date  of  the  copyright  on  the  first  version  of  it, 
one  Mr.  Scarborough,  with  the  aid  of  the  playwright  Augustus 
Thomas,  wrote  and  copyrighted  a  play  with  similar  characters 
and  a  som.ewhat  similar  theme.   Their  play  was  entitled  The 
City  of  Indiscretion.   A  year  later  (1913)  the  Scarborough- 
Thomas  play  was  revised  somewhat  and  retitJ.ed  At  Bay.   VThen 
the  Shubert  brothers  bought  production  rights  for  At  Bay, 
Vernon,  who  noted  similarities  between  it  and  his  play, 
Tlireads  of  Destiny,  filed  a  suit  for  infringement  against 
the  Shuberts.   The  case  came  before  the  District  Court  for 
the  Southern  District  of  New  York,  Judge  Mayer  presiding. 

Vernon  contended  that  Huffm.an,  the  man  to  whom  he  had 
sent  ?iis  manuscript,  had  read  Tlireads  of  Destiny  and  had 
subsequently  informed  Scarborough  and  Thomas  of  the  play. 
Huffman,  Scarborough,  and  Thomas,  however,  denied  knowing 
anything  about  the  play  Threads  of  Destiny.   Judge  Mayer, 
ultimately,  was  satisfied  that  neither  Scarborough  nor 
Tiioinas  copied  Vernon's  m.aterial.   He  took  the  position  as  a 
result  of  facts  set  forth  concerning  Huffman,  who  was 
allegedly  the  source  of  Scarborough  and  Thomas '  knowledge 
of  Vernon's  play.   He  he].d  that  the  character  and  attitude 
of  Huffman  v'as  such  that  he  would  have  been  an  im.probable 
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source  of  access  to  the  plaintiff's  work.   Speaking  of 
Huffman,  the  judge  noted, 

Mr.  Huffman  is  sui  generis  [^of  his  own  kindj  and 
cannot  be  appreciated  unless  seen  and  heard.   He 
works  when  he  feels  like  it,  does  or  does  not  do  what 
his  employers  desire  as  his  fancy  may  suggest, 
answers  or  does  not  answer  telephones  as  he  may 
be  inclined,  and  tells  budding  authors  anything 
pleasant  or  unpleasant  which  for  the  moment  will 
relieve  him  of  further  conversation  or  of  the 
necessity  of  reading  a  play.   In  fact,  he  so 
completely  separates  business  from  recreation  that 
the  one  thing  which  evidently  he  dislikes  to  do  is 
to  v/itness  a  play.   At  times  he  is  compelled  to 
do  this  in  those  productions  where  he  is  acting 
stage  director,  but  once  this  task  is  performed 
Mr.  Huffman  goes  his  way,  dismissing  from  his  mind 
the  stage,  the  play,  the  managers,  and  the  actors. 

Having  considered  the  above  factors  and  the  pertinent 
testimony.  Judge  Mayer  ruled  that,  although  both  plays  were 
built  around  the  same  basic  characters  and  actions,  they 
were  independent  efforts.   As  in  Eichel  v.  Marc in,  similari- 
ties in  characters  and  in  pieces  of  the  plot  simply  were 
not  considered  sufficient  cause  to  constitute  infringement. 
In  the  light  of  this  and  previous  cases,  it  would  appear  the 
courts  were  reluctant  to  issue  decisions  in  favor  of  the 
plaintiffs  unless  the  infringement  was  of  major  proportion 
and  clearly  evident. 


^^^Ibid-'  P-  ^55. 
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The  extent  to  which  copyright  protection  was  afforded 
a  song  was  further  clarified,  in  1915,  in  a  case  involving 
a  song  which  had  been  granted  copyright  as  both  a  musical 
composition  and  as  part  of  a  dramatico-musical  composi- 
tion. "^^"^   The  case  involved  the  title  song  in  the  Victor 
Herbert  operetta  Sweethearts ,  and  the  fact  that  Herbert  had 
obtained  a  musical  copyright  on  the  song,  as  v/ell  as  a 
dram.atico-musical  copyright  on  the  operetta.   Later,  pro- 
fessional singers  in  a  cabaret  owned  by  the  Shanley  Company 
performed  the  song  "Sweethearts"  before  the  patrons  of  the 
cabaret.   Upon  discovering  their  song  was  being  performed 
in  the  cabaret  without  the  proper  permission,  Herbert  and 
his  partners  filed  a  suit  for  infringement  against  the 
Shanley  Company,  and  the  case  came  before  the  District 
Court  for  the  Southern  District  of  Nev/  York,  Judge  Learned 
Hand  presiding. 

An  initial  point  of  decision  for  the  court  in  the 
Herbert  case  was  to  determine  whether  the  song  should  be 
treated  as  part  of  a  dramatico-masical  composition  or  simply 
as  a  musical  composition.   This  became  an  important 


^5^ Herbert  v,  Shanley  Co.,  222  F.  344  (D .C .3 .D.N.Y. 
1915) . 
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distinction  inasmuch  as  the  Copyright  Lav;  of  1909  indi- 
cates: 

The  author  has  the  sole  right  to  publicly  perform 
a  dramatico-musical  composition  without  reference 
to  whether  it  is  performed  for  profit.   In  the  case 
of  a  musical  composition,  however,  the  statute 
restricts  the  author's  exclusive  rights  to  a  public 
performance  for  profit. -^5° 

■rhe  above  stipulation  that  a  musical  composition  could  not 

be  issued  copyright  protection  unless  it  was  performed  for 

profit  was  of  crucial  importance  since  the  Shanley  Company 

cabaret  made  its  profit  on  food  and  drink  and  did  not  charge 

admission  for  its  entertainment.   Judge  Hand  determined  that 

since  the  defendant  (the  Shanley  Company)  did  not  charge  for 

the  singing,  Herbert's  charge  of  unlawful  use  of  his  copy- 

. righted  work  could  not  be  sustained.   As  might  be  expected, 

Herbert  and  his  associates  appealed  the  decision,  and  the 


case  went  to  the  Circuit  Court  of  Appeals,  v/here  the  lower 

159  .   .  .^ 

court's  decision  was  affirm.ed.      The  plaintiffs  once  agaj 

acoealed  the  decision,  and  the  case  came  before  the  United 


■^Lester  Boxer,  "Draraatic  Performing  Rights  in  Bra- 
matico-Musical  Compositions:   Scope  of  Protection,"  Southern 
California  Law  Review,  XXXIV  (1960-1961),  449. 

^-''^Herbert  v.  Shanley  Co.,  229  F.  340  (2d  Cir.  1916). 
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States  Supreme  Court.     Mr.  Justice  Holmes,  who  v/rote  the 
opinion,  not  only  considered  the  song  as  a  rausical  composi- 
tion, but  claimed  the  defendant  did  perform  the  song 
for  profit: 

The  object  is  a  repast  in  surroundings  that  to  people 
having  limited  powers  of  conversation,  or  disliking 
the  rival  noise,  give  a  luxurious  pleasure  not  to  be 
had  from  eating  a  silent  meal.   If  music  did  not 
pay,  it  would  be  given  up.   If  it  pays,  it  pays 
out  of  the  public's  pocket.   Whether  it  pays  or 
not,  the  purpose  of  employing  it  is  profit,  and  that 
is  enough. ■'■"^ 

On  this  basis,  the  decisions  of  the  lower  courts  were  re- 
versed, and  composer  Herbert  and  his  associates  were  awarded 
the  decision.   Perhaps  the  most  important  point  established 
by  the  case  was  that  dramatico-musical  composers  actually 
endanger  their  songs  when  ttiey  choose  to  purchase  a  musical 
copyright  for  individual  songs  within  a  dramatico-musical 
composition. 

Whereas  past  cases  had  not  always  been  consistent  in 
deteinnining  how  to  measure  infringement,  an  attempt  to 
standardize  the  criteria  by  which  infringement  of  statutory 
copyright  should  be  judged  v/as  made  in  191S.   This  came 
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"Ibid,,  p.  233. 
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about  as  a  result,  of  charges  brought  by  play\\'right  Joseph 

Frankel  agair.st  actress  May  Ir\\7in  and  playwright  Leroy 

162 
Scott. 

As  background  to  the  case,  it  should  be  noted  that 
Frankel  wrote  a  play  entitled  Three  Months  Abroad,  which  he 
had  copyrighted,  in  1901,  and  which  he  allowed  to  be  per- 
formed on  a  few  occasions.   Years  later,  Leroy  Scott  wrote 
a  novel  with  a  somewhat  similar  plot.   Subsequent  to  the 
publication  of  Scott's  novel.  Miss  May  Irwin,  an  actress, 
asked  him  to  v/rite  a  play  based  upon  it.   Scott  wrote  the 
Dlay  and  entitled  it  No.  13  Washington  Square.   Scott's 
play,  like  Frankel 's  Three  Months  Abroad,  dealt  with  people 
whose  plans  to  go  abroad  were  thwarted  by  financial  diffi- 
culties.  In  both  plays  the  characters  avoided  public 
embarrassment  by  remaining  in  their  houses  for  the  period 
of  time  they  were  to  be  away.   WTien  Scott's  play,  No.  13 
Washington  Square,  v.-as  performed  on  the  stage,  in  1915, 
Frankel  took  notice  of  the  similarities  and  filed  a  suit 
for  infrinaement."     The  case  came  before  the  District 


•'-^^Frankel  v.  Irwin,  34  F.2d  142  (D.C .  S  .D.N.Y.  1918). 
^^^Ibid. ,  pp.  143-144. 
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Court  for  the  Southern  District  of  New  York,  Judge  Hough 

presiding. 

Instead  of  exaraining  the  issues  immediately,  the  court 
first  sought  tc  clarify  the  methods  by  which  it  is  possible 
to  determine  whether  a  literary  work  has  been  infringed. 
For  example,  the  court  contended  that  there  are  basically 
two  types  of  material  which  may  be  given  statutory  copyright 
The  first  is  material  involving  a  statement  of  facts.   With 
respect  to  this  type  of  material,  the  bench  stated  that  the 
best,  and  frequently  the  only,  method  of  proving  infringement 
is  to  find  repetition  of  error.   In  other  words,  if  the 
infringer  committed  the  same  errors  m.ade  by  the  original 
writer,  such  evidence  would  be  strongly  considered  by  the 
court.   T?ie  second  type  of  material  mentioned  by  the  court 
was  the  work  of  fancy,  that  which  is  "pure  literature." 
The  position  taken  here  was  that  a  work  of  fancy  may  be 
plagiarized  through  language,  incident  or  plot.   If  it  is 
plagiarized  through  language,  one  must  analyze  the  "literary 
flavor"  of  each  work.   Judge  Hough,  who  wrote  the  opinion, 
expressed  \incertainty  as  to  whether  a  single  incident  in  a 
play  is  copyrightable,  but  he  took  a  firm  stand  on  plagiar- 
ism of  plot.   He  construed  the  term  plot  to  m.ean  a  series 
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of  incidents  and,  in  his  judgment,  that  was  most  assuredly 

164 
copyrightable . 

Having  made  the  above  clarification,  the  court  turned 
to  the  case  and  to  the  question  of  whether  the  motif  of  a 
play  was  under  the  protection  of  statutory  copyright. 
Before  Judge  Hough  could  deal  with  the  issue,  however,  he 
was  forced  to  determine  whether  the  defendants  (Scott  and 
Irwin)  had  access  to  Frankel's  play.   Frankel  contended 
that  he  had  allowed  I-liss  Irwin  to  read  his  manuscript,  and 
she,  in  turn,  divulged  the  plot  to  Scott.   The  defendants, 
however,  claimed  they  did  not  Icnow  one  another  until  after 
Scott  had  written  his  novel,  and  that  his  (Scott's)  play 
had  been  based  on  his  own  novel,  rather  than  Frankel's 
play.   Upon  consideration.  Judge  Hough  accepted  the  defend- 
ants' testimony  that  they  had  not  had  access  to  Frankel's 
play.   The  court  was  not  content  to  end  the  case  at  this 
juncture,  however,  and  it  proceeded  to  examine  the  similari- 
ties in  the  plays  upon  which  Frankel  had  based  his 

...       ^   ^       165 

mrringement  charges. 

With  respect  to  that  aspect  of  the  case.  Judge  Hough 
submitted  that,  v;hile  plot  may  be  infringed,  the  brief 


^^^Ibid. ,  p.  143. 
■^^^Ibid.,  D.  144. 
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description  of  people  remaining  in  their  houses  while  pre- 
tending tc  be  abroad,  which  was  the  item  of  similarity  in  the 
plays,  could  not  be  considered  a  plot.   Judge  Hough  chose  to 
define  plot  by  saying. 

Plot  commonly  consists  in  showing  hov/  human  effort  and 
intention  is  aided  or  thv/arted  by  the  greater  forces 
with  which  poor  humanity  is  surrounded.   This  is  true 
even  of  farces,  which  unless  at  least  suggestive 
of  genuine  human  thoughts,  desires,  and  intents,  are 
mere  slapstick  clowning. 

Instead  of  considering  the  item  in  question  a  duplication  of 

plot.  Judge  Hough  insisted  that  the  parallel  was  one  of 

environment,  which  he  likened  to  a  motif  in  music.   Frankel's 

charge  of  infringement  was  further  negated  by  the  fact  that, 

upon  examining  words  and  sentences,  the  purposes  of  the 

plays,  and  the  instruments  of  fate  operative  in  them,  the 

two  works  were  found  to  be  markedly  different. 

Judge  Hough  ultimately  decided  that  the  Scott  work  did 

not  duplicate  Frankel's  play  in  a  manner  or  degree  that 

v/ould  constitute  a  violation  of  Frankel's  rights  under 

copyright  lav7.   His  rule  of  the  case  was  that 

environment  or  motif  of  play,  as  distinguished  from 
plot  tliereof,  in  which  a  person  is  prevented  by 
m.oney  difficulties  from  going  abroad  after  that 
Durpose  has  been  announced,,  and  who  to  save  his 


^^^Ibid, 
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face  determines  to  remain  hidden  in  his  nominally 
closed  house  during  period  of  proposed  absence,  held 
not  subject  of  copyright  .-'-^^ 

Frankel  v.  Irwin  established  that  a  similarity  of  circum- 
stances—  in  Judge  Hough's  terms,  environm.ent  or  motif — could 
not  be  used  to  substantiate  infringement  claim.s.   The  court's 
attempt  to  distinguish  environment  from  plot  was  of  particu- 
lar significance  since,  on  close  examination,  it  would  seem 
that  the  difference  between  the  court's  concept  of  environ- 
ment and  plot  is  a  matter  of  degree.   If  the  difference 
between  environment  and  plot  is  a  matter  of  degree,  would  it 
not  be  difficult  to  distinguish  between  a  detailed  piece  of 
environment  and  a  highly  simplistic  plot?   If  so,  exactly 
how  v/ould  one  determine  where  to  draw  the  line? 

Another  point  of  interest  in  the  Frankel  v.  Irwin  case 
was  the  attention  the  court  placed  upon  the  criteria  for 
determining  infringement  in  various  types  of  cases.   It 
should  be  noted,  however,  that,  although  Judge  Hough  took 
pains  to  delineate  possible  criteria,  subsequent  copyright 
cases  continued  to  be  determined  on  their  ovm  merits.   That 
is  not  surprising  in  view  of  tne  varied  and  relative  factors 
that  can  be  found  in  the  commercial  theatre.   VTiile  Judge 


l^'^Ibid.,  p.  142, 
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Kough's  list  gave  a  semblance  of  order  to  the  process  of 
establisiiing  violations  of  dramatic  copyright,  it  treated 
a  complex  problem  in  rather  simplistic  terms. 

It  should  be  pointed  out,  however,  that  Judge  Hough 
brought  to  attention  two  ways  to  study  infringement — compara- 
tive reading  and  expert  dissection.   The  court  averred  that 
comparative  reading  was  the  more  favorable  of  the  two  methods 
because  dissection  was  inherently  unnatural  for  the  writer 
of  fiction.   On  the  other  hand,  it  was  pointed  out  that 
expert  dissection  would  work  well  in  dealing  with  digests 
and  textbooks.     Without  doubt.  Judge  Hough's  recommenda- 
tion that  the  comparative  test  be  used  in  lieu  of  expert 
dissection  established  an  eminently  more  practical  approach 
to  the  study  of  infringement.   It  made  it  virtually  impos- 
sible to  substantiate  charges  of  infringement  on  the  basis 
of  "hidden  similarities." 

The  search  for  a  single  criterion  by  which  infringement 
could  be  raeasured  v/as  resuraed  later  in  the  same  year,  1918, 
V7hen  translator  John  Underhill  and  Spanisri  play.vright 
Gregoric  Sierra  charged  producer-playwright  David  Belasco 


loS  —..      .  t     A    A 

Ibid_.  ,  p.  144. 
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v;ith  having  violated  the  rights  guaranteed  them  by  copyright 
law.      Sierra  had  written  The  Cradle  Song  in  Spanish,  and 
Underhill,  acting  as  his  representative  in  the  United  States, 
translated  and  copyrighted  the  drama.   Subsequently,  David 
Belasco  wrote  a  play  entitled  Marie  Odile,  which  was  similar 
in  some  respects  to  The  Cradle  Song.   Both  plays  dealt  with 
life  in  a  convent.   In  The  Cradle  Song,  the  Sisters  of  a 
convent  find  a  deserted  baby  at  their  door  and  raise  the 
child  until  she  is  eighteen  years  old,  at  which  time  she 
departs  to  be  married.   In  Belasco 's  Marie  Odile  an  infant 
is  left  at  the  convent  doorstep  and  the  Sisters  raise  her  in 
ignorance  of  the  world.   tVhen  the  girl  is  sixteen,  a  foreign 
army  invades  Franca;  the  Sisters  take  flight  and,  in  their 
confusion,  leave  Marie  Odile  behind.   Marie  believes  one  of 
the  enemy  soldiers  is  St.  Michael  and  she  has  a  child  by 
him.   The  Sisters  return  to  the  convent  a  year  later,  dis- 
cover what  has  iiappened,  and  dismiss  her  and  her  child  from 
the  convent.   Upon  noting  several  similarities  between 
Belasco 's  play  and  the  Cradle  Song,  Underhill  and  Sierra 
filed  a  suit  for  infringement  against  Belasco,  which  was 
heard  by  Judge  Mayer  of  the  District  Court  for  the  Southern 
District  of  New  York. 


l^^Underhill  v.  Belasco,  254  F.  838  (D.C.S .D.N.Y.  1918). 


150 

uudge  Mayer  noted  that  any  two  plays  dealing  with  life 
in  a  convent  were  bound  to  have  some  similarities  in  con- 
versation and  acts.   He  contended,  however,  that  "the 

safest  guide  is  always  to  determine  what  the  fundamental 

•  ^  ^  ..l^O 

theme  is,  and  to  see  whether  it  nas  been  appropriated. 

The  Cradle  Song,  Judge  Mayer  observed,  shows  a  normal  girl 
being  brought  up  by  Sisters  and  given  up  at  the  proper  time 
with  their  best  wishes.   In  contrast,  he  found  Marie  Odile 
to  be  a  child  who  was  far  from  normal,  who  had  been 
shielded  from  knowledge  of  the  outside  world,  and  who  was 
rejected  by  the  Sisters  at  the  end  of  the  play.   In  essence, 
he  detected  little  sim.ilarity  in  theme  and,  because  of  that, 
he  dismissed  the  bill.   It  is  interesting  that  this  decision 
establishing  theme  as  the  ultimate  criterion  in  infringement 
cases  appeared  immediately  following  the  Frankel  v.  Irwin 
case.   The  latter  case  had  eliminated  an  item  from  con- 
sideration (environment)  which,  in  many  respects  resembled 
the  so-called  thematic  factors  which  Judge  Mayer  considered 
in  Undsrhill  v.  Belasco. 

In  1925,  the  courts  brought  to  lig?it  still  another 
method  cf  determining  whether  a  work  represented  an 


Ibid. ,  p.  842. 
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171 
infringement  of  copyrighted  material.     The  events  leading 

up  to  this  confrontation  involved  the  novelist  Ida  Simonton 
and  playwrights  Leon  Gordon  and  Leroy  Clemens.   In  1912, 
Miss  Simonton  wrote  a  novel  dealing  with  life  in  Africa 
which  v/as  entitled.  Hell's  Playground.   Her  novel  was  pub- 
lished and  copyrighted,  in  1913,  and  some  time  later,  play- 
wright Clemens  became  attracted  by  the  dramatic  possibilities 
of  Hell's  Playground.   He  then  suggested  to  Gordon  that  they 
jointly  author  a  play  based  on  the  novel.   At  that  point. 
Miss  Simonton,  Gordon,  and  Clemens  entered  into  a  contract 
which  gave  Gordon  and  Clemens  authorization  to  dramatize  the 
novel.   That  contract  was  allowed  to  lapse,  however,  when 
the  playwrights  were  informed  by  a  producer  that  the  story 
would  not  be  popular  as  a  play.   Long  after  their  contract 
with  Miss  Simonton  had  expired,  Gordon  and  Clemens  wrote  a 
play  about  life  in  Africa  entitled,  \<fhite   Cargo.   In  1923, 
the  play  was  produced  by  Gordon. 

The  play  Gordon  produced  was,  as  might  be  expected, 
similar  to  Miss  Simonton 's  novel  in  many  respects.   To 
illustrate.,  both  compositions  dealt  with  the  debilitating 
effects  of  the  climare  in  equatorial  Africa,  as  well  as  with 


-^ "^■'■Simonton  V.  Gordon,  12  F.2d  115  (D.C  .S  .D.N.Y.  1925). 
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stock  African  figures  such  as  missionaries,  traders,  and 
black  servants.   Several  prevailing  customs  of  Africa  were 
also  depicted  in  the  two  works.   Miss  Simonton,  taking  care- 
ful note  of  the  parallels  between  White  Cargo  and  her  own 
work,  filed  a  motion  for  a  preliminary  injunction  against 
the  Gordon  production.   The  case  came  before  Judge  Winslow 
of  the  District  Court  for  the  Southern  District  of  New  York 
on  April  7,  1924. 

In  a  brief  opinion.  Judge  Winslow  held  that  numerous 
books  had  dealt  with  African  life  and  almost  certainly  those 
too  would  contain  resemblances.   Significantly,  Judge  Winslow 
went  on  to  suggest  that  the  issue  was  not  whether  the  de- 
fendants had  consulted  the  novel,  but  whether  they  had  done 
anv  independent  thinking  themselves.   The  court  concluded 
that  the  defendants  had,  indeed,  expressed  a  number  of 
independent  thoughts  in  their  play  and,  on  that  basis,  it 
denied  a  preliminary  injunction  to  Miss  Simonton.   After 
the  preliminary  injunction  was  denied,  the  case  was  brought 
before  Judge  Knox   of  the  same  court.   Ihe  court,  after  an 
extensive  analysis  of  numerous  incidents,  scenes,  episodes, 
and  lines  in  the  novel  and  the  play  VThite  Cargo,  '^    reversed 


'^"^-^Ibid.,  p.  123 
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the  previous  decision  and  ruled  in  favor  of  Miss  Simonton. 
This  process  of  completely  dissecting  a  play  became  still 
another  option  which  the  court  could  utilize  when  comparing 
works  in  copyright  cases. 

Only  a  year  later,  in  192  6,  a  stand  was  taken  in  regard 
to  infringement  tests  which  was  diametrically  opposed  to 
the  method  proposed  by  Judge  Knox  in  the  case  of  Simonton 
V.  Gordon. ^"^-^   The  case  grew  out  of  a  play,  Personality, 
v/ritten  by  Ossip  Dymow.   Upon  completion  of  the  piece, 
Di-mow  asked  another  playwright,  Guy  Bolton,  for  assistance 
in  its  production.   After  reading  Personality,  however, 
Bolton  denied  Dymow ' s  request.   Subsequently,  Bolton  wrote 
a  play  not  greatly  unlike  Personality  which  he  entitled, 
Pnllv  Preferred.   The  plays  dealt  with  a  man  and  a  woman, 

and 

In  each  [playj  the  man,  though  by  wholly  differ- 
ent means,  sails  very  close  to  the  winds  of 
finance  and  veracity  in  exploiting  the  girl  as 
a  mold  of  fashion  (Dymow)  or  a  "m.ovie  star" 
(Bolton) .   Result— gratification  of  ambition  by 
girl,  and  requited  affection  on  the  man's 


Dart. 


174 


^^-' Dymow  v.  Bolton,  11  F.2d  690  (2d  Cir.  1926). 
^^"^Ibid.,  p.  692. 
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After  Boltcn  opened  Pr.llv  Preferred  in  New  York,  Dymow  filed 
a  suit  for  infringement.   The  District  Court  found  similari- 
ties between  the  Bolton  play  and  Dym.ow  ■  s  Personality  and 
ruled  in  favor  of  Dymow.   Bolton  and  his  associates  appealed 
the  decision  and  the  case  then  came  before  Judges  Hough, 
Manton,  and  Hand,  of  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit. ^"^^   Judge  Hough,  in  rendering  the  majority 
opinion,  observed  that  the  only  similarity  that  could  be 
found  between  the  two  plays  was  an  underlying  one  which  was 
not  discernible  in  the  external  or  overt  features  of  the 
plays.   His  opinion  went  on  to  state  that  ordinary  observa- 
tion of  the  plays  should  be  the  criterion  for  judgment 

because  '^the  copyright  [and,  hence,  copyright  protection], 

,,176 
like  all  statutes,  is  made  for  plain  people.  ...       un 

the  basxs  of  this  reasoning,  the  Circuit  Court  of  Appeals 

reversed  the  decision  of  the  lower  court  and,  in  so  doing, 

placed  a  premium  upon  ordinary  observation.   Tl'.at,  of  course, 

represented  a  contradiction  to  the  decision  in  the  case  of 

Simonton  v.  Gordon,  in  which  Judge  Knox  tended  to  dissect 

the  play. 

In  1928,  still  another  method  of  comparison  was 


i"6_Ibid. ,  p.  692. 
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accepted  as  a  valid  criterion  for  judgment  in  cases  of 
dramatic  copyright  infringeinenr .   In  Alexander  v.  Theatre 
Guild,  Inc.,^^^  Joseph  Alexander  claimed  that  his  play.  The 
Full  of  the  Moon,  was  allegedly  infringed  by  playwright 
Sidney  Howard's  Thev  Knew  What  Thev  VJanted.   The  charge  was 
based  on  a  similarity  of  principal  characters,  but,  in  a 
brief  opinion.  Judge  Augustus  Hand  held  that  the  character 
of  Joe  in  Howard's  play  was  nothing  like  that  of  Hugo  in 

the  plaintiff's  drama.   By  way  of  example,  he  noted  that 

178 
Hugo  was  imjnoral,  but  Joe  was  unmoral.     Thus,  an  Analysis 

of  character  became  the  major  factor  in  determining  whether 

a  play  had  been  infringed.   Since  he  detected  significant 

differences  in  character.  Judge  Hand  dismissed  the  bill.   A 

179 

subsequent  appeal  to  the  Court  of  Appeals  was  of  no  avail; 

and  the  position  that  a  similarity  of  character  could  serve 
as  proof  a  dramatic  work  had  been  unlawfully  copiGd--a 
position  that  had  been  repudiated  in  previous  years  and 
other  courts — was  re-established. 


-^"■^ "^Alexander  v.  Theatre  Guild,  Inc.,  26  F.2d  741 
(D.C.S.D.N.Y.  1927). 

^"^^Ibid.  ,  p.  742. 

-'-^^Alexander  v.  Theatre  Guild,,_^nG^,  26  F.2d  742  (2d 
Cir.  1928). 


156 

Although  tha  above  case  served  to  establish  that  a 
comparison  of  characters  was  a  legitimate  device  for  measur- 
ing infringement,  the  role  of  plot  similarities  as  proof 
continued  to  vary.   For  example,  that  matter  became  the 
key  issue  in  a  lengthy  piece  of  copyright  litigation  that,  via 
a  series  of  appeals,  remained  in  the  courts  from  1912  to 
1930.-^^°   In  1909,  Grace  Fendler,  one  of  the  principals  in 
the  case.,  v/rote  a  drama  entitled  In  Hawaii.   In  March,  1910, 
she  submitted  a  copy  of  the  play  to  producer  Oliver  Morosco 
who,  at  the  tim.e ,  was  at  his  Los  Angeles  office.   Morosco 
took  no  interest  in  the  script  and  Miss  Fendler 's  work 
remained  unpublished,  unproduced,  and  uncopyrighted.   In 
that  same  month  (March,  1910)  the  play.vright  R.  W.  Tully 
left  an  elaborate  scenario  for  a  play  entitled  The  Bird  of 
Paradise  v;ith  the  managers  of  the  New  Theatre  in  New  York 
and  departed  for  Hawaii,  by  way  of  California,  to  collect 
additional  infcrnation  for  the  play.   Tully 's  play  was 
eventually  produced  by  Morosco  in  New  York,  in  1911. 

Tlie  Tully  play  was  similar  to  Miss  Fendler '  s  play.  In 
Hav/aii,  in  several  respects,  the  most  obvious  being  that  it 


■"'^  Fendler  v..  vioroscc,  171  North  Eastern  Reporter  56 
(N.Y.  Ct.  App.  1930)  (St.  Paul:   VJest  Publishing  Co.,  1930), 

hex-eafter  cited  as  N.E. 
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also  dealt  with  life  in  Hawaii.   Both  plays  depicted  an 
/i.-nerican  who  travels  to  Hav/aii  to  help  individuals  afflicted 
with  leprosy.   In  each  case,  that  individual  falls  in  love 
with  a  beautiful  Hawaiian  girl.   There  were,  of  course, 
obvious  differences  in  the  plays.   The  American  in  Miss 
Fendler's  play  is  a  married  physician  who  has  discovered  the 
germ  which  causes  leprosy.   V^ien  he  is  attracted  to  an 
Hawaiian  princess  and  attempts  to  make  love  to  her  he  is 
rejected.   The  American  in  Tully's  Bird  of  Paradise  is 
simply  a  college  graduate  who  works  among  the  lepers  and 
marries  an  Hawaiian  girl  who  eventually  kills  herself. 

Miss  Fendler,  noting  the  similarities  between  The  Bird 
of  Paradise  and  her  own  manuscript,  filed  a  motion  for  a 
preliminary  injunction,  in  1912.   Her  motion  was  denied. 
She  appealed  the  decision  and,  in  1924,  that  injunction  was 
granted.   Having  upheld  Miss  Fendler's  claim  that  Tully  had 
utilized  or  copied  key  aspects  of  her  work  in  his  play,  the 
court  held  chat  she  v/as  entitled  to  share  in  the  profits 
accumulated  by  "I'ully.   That  resulted  in  an  order  for  an 
accounting  of  the  profits,  which  were  in  excess  of  $780,000. 
Defendants  Morosco  and  Tully  proceeded  to  appeal  the  latter 
decision  and,  m  1930,  the  case  came  before  Judge  Lehman, 
who  presided  in  the  Court  of  Appeals  of  New  York. 

After  giving  a  background  of  the  case,  Lehman  noted 
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that  "there  may  be  literary  property  in  a  particular  combi- 
nation of  ideas  or  in  the  form  in  which  ideas  are  embodied. 

181 
There  can  be  none  in  the  ideas."      Lehman,  after  examining 

the  plays'  similarities  on  the  basis  of  that  principle, 

concluded  that  the  form  of  Miss  Fendler ' s  work  had  not  been 

duplicated,  and  that  the  items  used  by  the  defendants  did 

not  include  that  combination  of  ideas  which  made  In  Hawaii 

a  distinctive  literary  property.   Consequently,  the  order 

for  an  accounting  of  profits  was  reversed.   The  fact  of 

primary  importance  in  the  case  was  Judge  Lehman's  contention 

that  a  single  incident  or  character  may  be  borrowed,  but  that 

a  sequence  of  events  must  be  duplicated  in  order  for  in- 

182 

fringement  to  occur. 

Prior  to  1930,  a  similarity  of  character,  plot,  incident, 
and  ideas  had  been  used  as  instruments  to  establish  whether 
a  pla^-wright '  s  work  had  been  copied  by  another  in  violation 
of  copyright  law.  The  cases  on  record  did  not,  however, 
become  involved  with  the  duplication  of  a  play's  atmosphere 
or  emotioiial  content.  Tliose  factors  did  become  a  key  issue 
in  a  suit  which  Anne  Nichols,  the  author  of  Abie's  Irish 


-'-^•'-Ibid.,  p.  58. 

"'"^'^Glushien,  Cornell  Lav/  Quarterly,  XV,  555. 
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Rose,  filed  against  the  Universal  Pictures  Corporation,  in 
1929.-^-^   I-liss  Nichols  had  copyrighted  Abie's  Irish  Rose, 
and  the  coraposition  was  produced  with  her  permission,  in 
1922.   Ihree  years  later  Universal  Pictures  Corporation 
attempted  to  purchase  motion  picture  rights  to  the  play, 
but  those  rights  were  never  granted.   Universal  subsequently 
wrote,  produced,  and  distributed  The  Cohens  and  the  Kellys, 
a  composition  presumably  derived  from  1^^^o  Blocks  Away,  a 
play  written  by  Aaron  Hoffman.   Miss  Nichols,  having  detected 
some  obvious  similarities  between  the  Universal  Pictures 
Corporation's  film  and  her  play,  Abie's  Irish  Rose,  filed  a 
suit  for  infringement.   The  case  came  before  Judge  Goddard 
of  the  District  Court  for  the  Southern  District  of  New  York 
in  May,  1929. 

The  defendants  did  not  attempt  to  conceal  the  fact 
that  they  had  access  to  Miss  Nichols'  play,  and  they  freely 
admitted  that  the  authors  of  the  motion  picture  scenario 
"studied"  the  synopsis  of  Abie's  Irish  Rose.   They  con- 
tende:d,  hovrever,  that  there  was  no  substantial  similarity 
betv;een  the  film  and  Miss  Nichols'  play. 


•^"^•^Nichols  v.  Universal  Pictures  Corporation,  34  F.2d 
145  (D.C.S.D.N.y.  1929). 
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Judge  Goddard ' s  examination  of  the  two  works  revealed 
sone  interesting  similarities.   The  play  Abie's  Irish  Rose 
depicts  a  boy  and  a  girl  v/ho  are  in  love,  and  who  valiantly 
attempt  to  overcome  parental  objections  and  attitudes.   Abie 
Levy,  the  son  of  a  strong-willed  Orthodox  Jew,    has  fallen  in 
love  with  Rosemary  Murphy,  the  daughter  of  a  staunch  Irish 
Catholic.   Their  secret  marriage  is  eventually  exposed,  and 
the  fathers  disown  Abie  and  Rosemary.   After  a  year's 
separation  from  their  children,  during  which  time  twin  grand- 
children are  born,  the  two  men  reconcile  their  grievances 

184 

and  the  play  ends  on  a  happy  note. 

The  Cohens  and  the  Kellys,  like  Abie's  Irish  Rose, 
centers  on  a  conflict  between  an  Irishman  and  a  Jew. 
Kelly,  an  Irish  policeman,  is  constantly  bickering  with 
Nathan  Cohen,  who  lives  across  the  hallway.   Cohen's  daughter, 
Nannie,  and  Kelly's  son,  Terry,  fall  in  love  with  one  another 
and  are  secretly  married.   i«7hile  the  film,  has  the  Irishman 
receive  a  $2,000,000  inheritance  which,  temporarily,  is 
given  to  Cohen  by  mistake,  it  has  a  number  of  resemblances 
to  the  Nichols  play.   P'or  example,  there  are  attempts  to 
thwart  the  romance  between  the  boy  and  the  girl  and,  after 


"''^'^Ibid.  ,  pp.  145-146, 
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the  marriage  is  discovered  and  a  grandchild  is  born,  a 

185 

general  reconciliation  follows. 

The  major  issue  in  the  case  was  whether  the  emotions 

and  emotional  patterns  in  a  playwright's  work  can  receive 

protection  under  copyright  law.   For  example.  Miss  Nichols' 

counsel  informed  the  court  that 

counsel  for  the  complainant  seeks  to  show  infringe- 
ment by  what  seems  to  be  a  new  test,  or  at  least  a 
new  method  of  approach,  which  consists  of  the 
segregation  of  the  scenes  of  a  play  or  picture, 
and  the  extraction  and  comparison  of  the  ideas  or 
emotions  forming  the  collocation  of  the  play  and 
picture  under  consideration;  the  theory  being  that, 
if  these  be  similar,  the  underlying  ideas,  emotional 
themes,  basic  characters,  and  'the  crucible'  must  be 
similar,  and  hence  that  infringement  follows .  ■'-°° 

Judge  Goddard  noted,  however,  that  it  takes  more  than 

similar  trends  of  emotion  to  show  plagiarism  since  emotions, 

like  ideas,  are  common  property.   He  pointed  out,  instead, 

that  one  must  look  to  incidents  and  elements  which  produce 

emotions  and  determine  whether  or  not  they  have  been  copies 

187 

in  substantial  degree. 

Having  set  his  ov/n  guidelines.  Judge  Goddard  exam.ined 
the  incidents  and  elements  in  each  composition.   He  took 


^^"Ibid. ,  pp.  146-147, 
^^"ibid.,  p.  147. 
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Ibid. 
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note  of  the  fact  both  plays  made  use  of  ethnic  characters, 
parental  opposition,  and  reconciliation  scenes,  but  pointed 
out  that  the  fundamental  plot  was  not  only  old,  but  in  public 
domain.   To  illustrate  his  point.  Judge  Goddard  alluded  to 
a  play  copyrighted  in  1890  (Joseph  Lewis  &  Son) ,  in  which 
a  Jewish  father  expects  his  son  to  marry  an  Orthodox  Jewess 
and  enter  the  family  business,  and  in  which  the  son  acts 

contrary  to  his  father's  wishes,  thus  causing  bitterness 

188 
which  is  reconciled  in  the  final  scenes.      Judge  Goddard 

continued  to  cite  other  examples  to  show  that  Miss  Nichols' 

dramatic  action  was  not  unique,  and  to  establish  tliat  the 

incidents  and  amotions  upon  which  her  case  was  based  were 

not  copyrightable.   Consequently,  Judge  Goddard  declared 

that  there  had  been  no  infringement,  and  ruled  that  patterns 

189 

of  emotion  may  not  be  copyrighted. 

The  Nichols  v.  Universal  Pictures  Corporation  case  was 
appealed  in  1930,''"^^  but  the  Circuit  Court  of  Appeals 
solidly  affinried  the  decision  of  the  lower  court,  noting 
that  "conflicrs  between  Irish  and  Jews,  into  v/hich  the 


^^"Ibid.,  p.  149. 


)J^.,    p.  145. 


•'-'^^Nichols  V.  Universal  Pictures  Corporation,  45  F.2d 
199  (2u  Cir.  1930) . 
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marriage  of  their  children  enters,  is  no  more  susceptible  of 

191 

copyright  than  the  outline  of  Romeo  and  Juliet. "      The 

Court  of  Appeals  ruling  contained  an  item  of  obiter  dictum 
which  has  been  put  to  frequent  use  in  subsequent  legal 
articles  and  litigation.   That  incidental  opinion  was  pro- 
vided by  Judge  Learned  Hand  in  his  discussion  of  the  rela- 
tionship of  character  to  infringement.   Hand  noted  that 

if  Twelfth  Night  were  copyrighted,  it  is  quite 
possible  that  a  second  comer  might  so  closely 
imitate  Sir  Toby  Belch  or  Malvolio   as  to  infringe, 
but  it  would  not  be  enough  that  for  one  of  his 
characters  he  cast  a  riotous  knight  who  kept 
wassail  to  the  discomfort  of  the  household,  or  a 
vain  and  foppish  steward  who  became  amorous  of 
his  mistress.   These  would  be  no  more  than  Shake- 
speare's 'ideas'  in  the  play,  as  little  capable  of 
monopoly  as  Einstein's  Doctrine  of  Relativity,  or 
Darv:in's  theory  of  the  Origin  of  Species.   It 
follows  that  the  less  developed  the  characters,  the 
less  they  can  be  copyrighted;  that  is  the  penalty 

an  author  must  bear  for  markinq  them  too  indis- 
tinctly. ^^2 

Thus,  the  court  clearly  favored  a  general  policy  of  charac- 
ter protection  for  copyright  proprietors  whose  characters 
are  clearly  developed.   At  the  sam.e  time,  it  completely 
rejected  the  use  of  emotions  as  a  criterion  for  judgirient 
in  infringement  cases.   Despite  tlie  statem.ent  on  character 


^^-Ibid.,  p.  122. 
Ibid.,  p.  121. 
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protzection,  the  court  appears  to  have  recognized  that  when 
a  copyright  proprietor  has  exclusive  or  absolute  control 
over  his  product  a  form  of  monopoly  is  created.   Judges, 
therefore,  tended  to  limit,  by  interpretation,  the  aspects 

of  a  work  which  -were  afforded  copyright  protection,  and 
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which  could  not  be  duplicated,  legally,  by  another. 

The  court  introduced  still  another  criterion  for 
establishing  copyright  infringement  when  composer  Walter 
Lowenfels  sought  copyright  protection  for  his  operatic 
tragedy,  U.  S.  A.  With  Music.      Lowenfel's  work,  which 
was  composed  between  1924  and  1930,  was  published  and  copy- 
righted in  1931.   Later  in  the  sam.e  year,  George  Gershwin, 
Ira  Gcrshv/in,  George  Kaufman,  and  Morrie  Ryskind  collaborated 
in  the  writing  of  the  musical  satire  Of  Thee  I  Sing,  which 
successfully  opened  in  December,  1931.   Both  com.positions 
dealt  with  life  in  the  United  States,  and  included  such 
items  as  a  protagonist  v/ho  decides  to  run  for  President 
and  a  pregnancy  which  complicates  life  for  the  protagonist. 


19  3 

S.    L.,  "Literary'    Property   in   C?iaracters:       Protection 

Afforded  Autlicrs   by   Copyright   and   Unfair   Competition," 

Albany   Law   Reviev/,    XXI     (1957),    189. 

1  Q4 

""  Lov/enfels  v.  Nathan ,  2  Federal  Supplement  73 

(D.C.S.D.N.Y.  1932)  (St.  Paul:   West  Publishing  Co.,  1933), 

hereafter  cited  as  F.  Supp. 
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Lowenfels,  noti'ng  the  parallels  between  the  two  plays, 
filed  a  suit  for  infringement  against  the  composers,  pro- 
ducers, and  publishers  of  Of  Thee  I  Sing,  one  of  which  was 
George  Jean  Nathan.   In  1932,  the  case  came  before  Judge 
Woolsey,  who  presided  in  the  District  Court  for  the 
Southern  District  of  New  York. 

Upon  examining  the  compositions.  Judge  Woolsey  held 
that  certain  matters  in  each  play  were  in  public  domain. 

A  more  important  aspect  of  his  ruling  was  that  pertaining 
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to  the  basic  difference  in  the  genre  of  the  two  plays. 

Judge  Woolsey  held  that  U.  S.  A.  With  Music  was,  as  indi- 
cated by  its  composer,  a  tragedy.   He  observed,  furthermore, 
that  the  composition  had  been  v/ritten  by  Lowenfels  during  an 
obvious  period  of  anger  over  certain  social  injustices  which 
were  prevalent  in  the  United  States.   In  contrast,  he 
pointed  out  that  Of  Thee  I  Sing  was  a  light,  humorous 
composition.   Judge  Woolsey  concluded,  therefore,  that  Of 
Thee  I  Sing  did  not  infringe  U.  S.  A.  With  Music  because  of 
the  significant  difference  in  the  basic  nature  of  the  com- 
positions.  Thus,  still  another  method  of  evaluation  was 
sddad  to  the  already  burgeoning  nurriber  of  infringement  tests. 


^^-''Ibid.,  p.  80. 
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Although  considerable  progress  had  been  made  in 
clarifying  rhe  nature  of  items  which,  if  copied,  constituted 
a  violation  of  an  author's  copyright,  courts  continued  to 
be  plagued  by  the  question  of  how  extensive  that  duplication 
had  to  be  in  order  for  infringement  to  exist.   Likewise, 
little  firm  ground  existed  with  respect  to  a  basis  for  an 
apportioning  profits  when  an  author  was  entitled  to  damages 
because  his  work  v;as  unlav/fully  copied  by  another.   Both  of 

these  issues  reached  critical  proportions  in  a  court  action 

196 

involving  the  playwright  Edward  Sheldon.      Edward  Shej.don 

and  Margaret  Barnes  were   coauthors  of  a  play.  Dishonored 
Lady,  which  was  copyrighted  in  January,  1930.   The  play, 
which  was  based  upon  an  1857  Scottish  murder  trial,  enjoyed 
successful  runs  throughout  the  United  States  and  in  London. 
Realizing  that  the  play  had  excellent  potential,  Sheldon 
attempted  to  sell  the  rights  to  it  to  the  Metro-Goldwyn 
Pictures  Corporation  in  February,  1930.   The  film  company 
refused  the  script  because  Mr.  Will  Hays,  the  movie  censor, 
v.'ould  not  allow  its  production  as  a  photoplay.   Later,  in 
April,  1931,  Sheldon  and  Miss  Barnes  did  negotiate  a 
$30,000  contract  with  Metro -Go Idvyn  Pictures  Corporation 


-^^^Sheldon  v.  Metro-Go ldw\^n  Pictures  Corporation,  7  F. 
Supp.  S37  (D.C.S.D.N.Y-  1934). 
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for  motion  picture  rights  to  Dishonored  Lady,  provided  that 
Hays'  objections  be  withdrawn.  Mr.    Hays  again  refused  to 
approve  the  script,  hov/ever,  and  the  contract  was  canceled. 
Prior  to  Sheldon  and  Barnes'  second  round  of  negotiations, 
a  serial  story,  "Letty  Lynton, "  was  published  in  the  London 
Daily  Mail.   The  story,  which  first  appeared  in  May  and 
July,  1930,  was  published  as  a  book  on  January  1,  1931.   Its 
author  stressed  that  the  story  was  fiction,  despite  the  fact 
that  the  two  chief  characters  were  suggested  by  the  same 
Scottish  murder  trial  upon  which  Sheldon  and  Barnes  had 
based  Dishonored  Lady.   Metro-Goldwyn  purchased  and  copy- 
righted the  "Letty  Lynton"  piece  in  May,  1932,  and  released 
a  film  version  of  it.   Noting  a  distinct  similarity  between 
the  motion  picture  and  the  scenario  tliey  had  attempted  to 
sell  to  Metro -Go Idwyn,  Sheldon  and  Barnes  filed  a  suit  for 
infringement  against  the  film  company.   Judge  VJoolsey  heard 

the  case  in  the  District  Court  for  the  Southern  District 

197 
of  New  York  on  July  25,  1934. 

At  the  outset,  there  v/as  nothing  outstanding  about  the 

case;  and  the  major  issue  was  simply  whether  the  motion 

picture  represented  an  infringement  of  the  Sheldon-Barnes 
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Ibid . ,  pp.  838-839. 


play.   The  defendants  freely  admitted  access  to  the  play, 
but  thi'V  contended  that  the  material  found  in  the  play  was 

public  domain  and  subject  to  consideration  by  anyone  who 

199 

chose  to  use  it..      Judge  Woolsey's  judgment  in  the  case 

agreed,  essentially,  with  the  defendants'  proposition.   He 
noted  that,  while  elements  in  the  play  and  the  motion  pic- 
ture were  quite  similar,  they  were  based  on  details  of  the 
Scottish  murder  trial  which  had  always  been  in  the  public 
domain.   A  significant  portion  of  the  Sheldon-Barnes  work 
v;as,  therefore,  considered  to  be  in  the  public  domain'. 
That  being  the  case.  Judge  Woolsey  dismissed  the  bill  and 

rendered  his  decision  in  favor  of  the  Metro-Go Id^.vyn 
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Corporation. 

Not  content  with  the  decision  from  the  District  Court, 

the  authors  of  Dishonored  Lady  appealed  the  case.   It  was 

202 

hearci  en  January  17,  1936,     in  the  Circuit  Court  of 

Appeals,  the  Second  Circuit.   The  opinion  was  rendered  by 
Judge  Learned  Hand  who  stated  that. 


16S 
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Io_ld  .  ,  p.  8  J'::*. 
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Ibid.,  p.  838. 

-Q'^Ibid.,  p.  342. 

'"^'^^Ibid.  ,  p.  844. 

"''^Sheldon  v.  Hetro-Golav.^n  Fictvires  Corporation,  81 
F,2d  49  (2d  Cir..  1936)  . 
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if  the  copyrighted  work  is  .  .  ,  original,  the 

public  demesne  is  important  only  on  the  issue  of 

infringement;  that  is,  so  far  as  it  may  break 

for  force  of  the  inference  to  be  drawn  from  like- 

203 
nesses  between  the  work  and  the  putative  piracy. 

Applying  this  reasoning.  Judge  Hand  declared  that  the 

"sequence  of  these  details  is  pro  tanto  [^as  far  as  it  goesj 

the  very  web  of  the  authors'  dramatic  expression;  and  copy- 

204 

ing  them  is  not  'fair  use.'"     Because  there  was  a  recog- 
nizable similarity  between  the  three  major  scenes  in  the 
film  and  the  play — a  scene  threatening  exposure,  a  poison 
scene,  and  an  investigation — the  decree  was  reversed  and 

the  studio  was  enjoined  from,  presenting  the  motion  pic- 

205 
ture. 

The  Circuit  Court  of  Appeals'  decision  raised  an  issue 

which  was  to  have  a  decided  impact  in  the  field  of  copyright 

protection.   Because  the  court  had  found  that  the  film 

corporation  had  made  an  unauthorized  use  of  key  elements  in 

a  copyrighted  work,  the  authors  of  that  work  (Sheldon  and 

Barnes)  were  entitled  to  damages.   That  required  that  the 

case  be  returned  to  the  District  Court  for  an  assignment  of 
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Ibid. ,  p.  54. 

Ibid . ,  p.  b5 . 

^05 

-Ibid"  P-  56. 
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2  06 
orof its .      Sheldon  and  Miss  Barnes  contended  that  they 


should  receive  all  of  Metro-Goldwyn ' s  profits  because  the 
defendants  had  infringed  their  play.   Metro-Goldwyn,  on  the 
other  hand,  was  adamant  in  its  contention  that  it  was  obli- 
gated to  turn  over  only  that  portion  of  the  profits  which  had 
been  derived  from  infringed  items.   They  argued,  further, 
that,  since  part  of  their  film  had  been  based  on  an  original 
work  (the  novel)  on  which  they  held  a  copyright,  the  profits 

from  Letty  Lynton  should  be  shared  by  their  company  and  the 

207 

plaintiffs.      The  court  ruled,  however,  that  "there'  can 

be  no  apportionment  of  the  profits  of  the  infringing  compo- 
sition based  upon  a  comparison  of  what  was  plagiarized  with 

.    ..       4.  ,.208 
what  was  not. 

Using  the  same  reasoning,  the  defendants  carried  their 

209 

fight  for  profits  to  the  Circuit  Court  of  Appeals.      Judge 

Learned  Hand  acknowledged  the  lack  of  a  common  measure  to 
exact  a  precise  apportionm.ent  of  profits.   However,  he  was 


POfi 

Sheldon   v.    Metro-GoldvA'-n    Pictures   Corporation,    26   F. 

Supp.     134     (D.C.S.D.N.Y.     1938). 

-°"lbid. ,    ?.    138. 

Ibid.,    p.    139. 

'Sheldon  v.  Metro-Goldv^^n  Pictures  Corporation,  106 
F.2d  45  (2d  Cir.  1939)  . 


171 

firm  in  his  judgment  that  it  would  be  a  mistake  to  com- 
pletely deny  the  defendants  a  portion  of  the  profits  because 
there  was  not  an  established  or  adequate  means  of  estab- 
lishing the  percentage  of  profits  which  the  ideas  stolen 
from  them  had  produced.   Judge  Hand's  viewpoint  was  perhaps 
best  expressed  when  he  declared  that  the  court  "can  no 
longer  accept  the  doctrine  of  Dam  v.  Kirk  La  Shelle  Company 

.  .  .  that  by  no  hook  or  crook  can  an  infringer  be  relieved 

210 

of  so  manifes-cly  unjust  a  result."      Dam  v.  Kirk  La  Shelle, 

it  will  be  remembered,  had  ruled  that  the  infringer  could 
receive  no  share  of  the  profits.   In  his  eventual  apportion- 
ment of  profits.  Judge  Hand  declared  that 

we  must  make  an  award  which  by  no  possibility  shall 
be  too  small  [.for  the  plaintiff s--Sheldon  and  Miss 
BarnesJ.   It  is  not  our  best  gues3  that  must  prevail, 
but  a  figure  which  will  favor  the  plaintiffs  in  every 
reasonable  chance  of  error.   With  this  in  mind  we 
fix  their  share  of  the  profits  at  one  f if th.''-'--^ 

A  significant  decision  had  been  made,  and  it  opened  the 

doors  for  infringers  to  retain  a  portion  of  the  profits, 

v;ith  the  amount  retained  being  based  on  the  qriantity  of 

original  material  found  in  the  plagiarized  version  of  the 

original  work. 


210ij2id. ,  p.  50. 
211lbid.,  p.  51. 
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Sheldon  and  Barnes,  however,  continued  their  attempts 

to  gain  all  of  the  profits.   The  result  was  that,  on 
December  4,  1939,  they  were  granted  petition  for  a  writ  of 

certiorari  (a  higher  court's  request  to  a  lower  court  for 

212 
a  record  of  a  case  for  the  purpose  of  review) .      When  the 

213 

records  were  reviewed  by  the  United  States  Supreme  Court, 

it  upheld  the  Circuit  Court  of  Appeals'  judgment  that 
Sheldon  and  Miss  Barnes  were  only  entitled  to  receive  one 
fifth  of  Metro-Goldwyn 's  profits  (over  $150,000)  on  the 
contested  film.^     Thus,  a  long-standing  rule  was  reversed. 
From  this  date,  there  was  precedent  for  dividing  profits 
from  a  contested  work  between  the  copyright  holder  and  the 
offender,  with  each  party's  share  being  based  on  the  amount 
of  original  and  plagiarized  material  contained  in  the 
offender's  work. 

As  a  result  of  the  rule  of  the  case,  it  becam.e  neces- 
sary for  courts  to  analyze  even  more  closely  the  quantity 
of  a  playwright's  v/ork  that  had  been  unlawfully  appropriated 


2  T  ^ 
^""Sheldon  v.  Metro-Goldwyn  Pictures  Corporation, 

60  S.  Ct.  261  U1939)  . 

213 

Sheldon  v .  Metro-Goldwyr.  Pictures  Corporation, 

60  S.  Ct.  581  (1940)  . 
^^""'Ibid.  ,  p.  688. 
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or  copied,  and  to  establish  exactly  how  the  work  had  been 
infringed.   The  degree  of  similarity  of  plot,  character, 
incident,  etc.,  now  became  paramount  since  the  court  could 
use  the  quantity  of  plagiarized  material  to  establish  the 
percentage  of  profits  to  which  the  original  author  was 
entitled.   In  addition,  the  decision  in  the  suit  brought 
against  the  Metro-Goldwyn  Corporation  established  that,  if 
a  person  guilty  of  having  plagiarized  sections  of  another 
work  hoped  to  be  able  to  retain  any  of  the  profits  from  his 
unauthorized  production,  "the  defendant  must:   (1)  show, 
with  certainty,  that  not  all  of  the  profits  were  due  to  the 
infringement;  and  (2)  make  some  showing  as  to  the  amount  of 

the  profits  apportionable  to  other  factors  than  the 

215 
story."     A  long-range  result  of  the  suit  brought  by 

Sheldon  and  Barnes  was  to  make  the  question  of  an  apportion- 
ment of  profits  as  critical  a  matter  as  the  infringement 
proceeding  itself.   The  pattern  in  subsequent  litigation, 
essentially,  is  that  the  issue  proceeds  from,  "Is  there 
infringement?"  to  "How  much  infringement  is  there?" 


^•^^Robert  Berray,  "Copyright-- Infringement — Damages 
and  Profits,"  Southern  California  Law  Reviev-^  XIII  (1940)  , 
507. 
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In  a  review  of  the  evolving  definition  of  copyright 

protection  and  the  terms  of  its  violation,  attention  must 
be  given  to  a  1938  case  which  further  clarified  the  term 
"dramatic  composition."      Two  of  the  principals,  in  the 
case,  Leo  Seltzer  and  an  associate,  sought  copyright  pro- 
tection for  the  scenario  of  a  roller  skating  show.   Seltzer 
and  his  partner  owned  a  roller  skating  show  and,  at  one 
point,  they  included  two  roller  skating  races.   Later,  Selt- 
zer copyrighted  the  idea.   The  owner  and  operator  of  a  rival 
roller  skating  show,  Larry  Sunbrock,  performed  a  race  as 
part  of  his  show  shortly  after  Seltzer  had  received  his 
copyright  on  the  race  concept.   Seltzer  and  his  associate 
then  filed  a  suit  for  infringement  against  the  owners  of 
the  rival  roller  skating  show.   The  case  came  before  Judge 
Jenney,  v/ho  presided  in  the  District  Court  of  the  Southern 
District  of  California,  the  Central  Division. 

Judge  Jenney  ruled  that,  since  a  race  on  skates  had  no 

plot  and  no  truly  distinct  characters,  it  could  not  be 

217 

considered  as  a  dramatic  work.      The  court  contended. 


^■'■^SeltzeX  V.  Sunbrock,  22  F.  Supp.  621  (D.C.S.D. 
Cal.  1938). 

^^"^Ibid.,  D.  629. 
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furthermore,  that  because  such  a  race  could  not  be  regarded 
as  a  dramatic  composition,  it  could  not  be  copyrighted.   The 
court's  final  conclusion  was  that  perhaps  the  works  could  be 
patented,  but  certainly  not  copyrighted.   Thus,  the  court 
established  an  even  clearer  relationship  between  the  legal 
term  "dramatic  composition"  and  the  classical  aspects  of 
the  drama. 

Administrators  of  copyright  protection  were  confronted 
with  one  of  the  most  complex  cases  in  the  history  of  dramatic 
copyright,  in  1950,  when  G.  Ricordi  and  Company  and  Para- 
mount Pictures  became  involved  in  a  dispute  over  rights  to 

2 18 

the  popular  Madame  Butterfly.      As  background  to  the  case, 

it  should  be  noted  that  Juhn  Luther  Long  wrote  the  novel, 
Madame  Butterfly,  which  was  published  in  Illustrated  Monthly 
Magazine,  in  1897.   The  publisher.  Century  Company,  copy- 
righted the  m.agazine  as  a  composite  work.   By  arrangement 
between  the  two  parties.  Long  retained  all  rights  to  his 
ncx/el  despite  Century  Company's  name  as  copyright  proprietor. 
In  1900,  David  Belascc  bo\ight  exclusive  dramatic  rights 
to  Madame  Butterfly  and,  in  the  same  year,  v/rote  and 
produced  a  one-act  play  based  on  the  novel.   One  year  later. 
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G_;__Ri_cordi  and  Co.  v.  Paramount  Pictures,  Inc., 
92  F.  Supp.  537  (D . C.S .D .N .Y.  1950). 
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Belasco  sold  the  exclusive  right  to  compose  a  libretto  for 
his  drama  to  G.  Ricordi  and  Company,  v/ho  subsequently  en- 
gaged Giacomo  Puccini  and  others  to  do  the  work.   Then,  in 
1913,  Paramount  Pictures  received  permission  from  Long  to 
make  a  motion  picture  based  on  the  novel.   In  1925,  since 
the  original  twenty-eight  year  term  of  protection  provided 
under  United  States  statutory  copyright  law  had  expired. 
Long  renewed  the  copyright  on  his  novel.   At  that  time, 
also.  Paramount  renewed  its  motion  picture  rights  to  Long's 
V7ork.   Belasco,  however,  did  not  renew  his  dramatic  fights 
to  Madame  Butterfly,  and  the  right  on  his  work  expired. 
Subsequently,  G.  Ricordi  and  Company  gave  Paramount  Pictures 
the  right  to  use  excerpts  from  the  opera  which  they  had 
based  on  the  Belasco  one-act  drama.   The  conflict  arose  when 
G.  Ricordi  and  Company  contended  that,  because  it  had 
exclusive  operatic  rights  to  the  stage  opera,  it  also  had 
exclusive  motion  picture  rights  to  the  opera.   As  might 
be  expected.  Paramount  Pictures  claimed  that  it  ov/ned  the 
motion  picture  rights  to  the  work  and  G.  Ricordi  and  Company 
owned  only  the  operatic  stage  rights,  which  Paramount  Pic- 
tures already  had  been  permitted  to  use.   Since  both  motion 
picture  rights  and  operatic  rights  were  necessary  to  produce 
a  motion  picture  of  the  opera,  and  since  G.  Ricordi  and 
Company  believed  that  it  owTied  both  rights,  the  company 
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filsd  a  motion  for  a  declaratory  judgment.   That  action  was 
tantamount:  to  asking  that  the  court  adjudge  G.  Ricordi  and 
Company  to  be  the  sole  owner  of  hoth  rights.   At  that  point, 
the  case  came  before  Judge  Conger  in  the  District  Court  for 
the  Southern  District  of  New  York.   Judge  Conger  ruled  in 
favor  of  G.  Ricordi  and  Company,  holding  that  possession  of 
the  operatic  stage  rights  also  entitled  the  company  to 
operatic  motion  picture  rights.   Paramount  Pictures  appealed 
the  decision,  however,  and,  in  1951,  the  case  came  before 
Judge  Swan  of  the  United  States  Court  of  Appeals,  the  Second 
Circuit. 

The  Court  of  Appeals  altered  the  earlier  decision  be- 
cause, unlike  Paramount  Pictures,  G.  Ricordi  and  Company  had 
failed  to  renew  its  right  at  the  time  Long's  copyright  on 
the  original  work  (the  novel)  had  been  renewed.   The  Court 
of  Appeals  declared  that  "a  copyright  renewal  creates  a  new 
estate,  and  .  .  .  the  new  estate  is  clear  of  all  rights, 

interests,  or  licenses  granted  under  the  original  copy- 

,.215 
right.       .As  a  result, 

the  plaintiff  [g.  P.icordi  and  Company]  has  acquired 
no  rig?its  under  Long's  renewal  of  the  copyright  on 
his  novel  and  tlie  plaintiff's  renev/al  copyright 


21  9 

G.  Ricordi  and  Co.  v.  Paramount  Pxctures,  Inc.,  189 

F.2d  469,  471  (2d  Cir.  1951). 
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of  the  opera  gives  it  rights  only  in  the  new  matter 
which  it  added  to  the  novel  and  the  play.   It 
follows  that  the  plaintiff  is  not  entitled  to  make 
general  use  of  the  novel  for  a  ir.otion  picture  version 
of  Long's  copyrighted  story;  it  raust  be  restricted 
to  what  v;as  copyrightable  as  new  matter  in  its 
operatic  version. ^^'^ 

Since  the  term  of  copyright  on  Belasco's  one-act  play  had 

been  allowed  to  expire.  Paramount  Pictures  asked  that  the 

court  clarify  how  much  of  Belasco's  play  had  come  into 

public  domain.  The   court  declared  that  "only  the  new 

matter  which  Belasco's  play  added  to  Long's  novel  came  into 

the  public  demesne  upon  the  expiration  of  Belasco's  copy- 

221 

right."     Thus,  G.  Ricordi  and  Company  was  severely  re- 
stricted in  terms  of  the  material  it  could  use;  it  could 
only  use  a  small  portion  of  the  drama  and  little,  if  any, 
of  the  novel.   Perhaps  more  than  any  other  case  in  the 
history  of  dramatic  copyrights,  G.  Ricordi  and  Co.  v. 
Paramount  Pictures,  Inc.  shows  how  confusing  the  distribu- 
tion of  a  collection  of  rights  may  become.   Without  doubt, 
issues  and  decisions  in  dramatic  copyright  cases  have 
grown  increasingly  complex. 


220_,  .  , 
Ibid, 


-^^Ibid..  D.  472. 
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Plaving  examined  the  most  significant  cases  in  the  area 
of  dramatic  copyright, it  is  now  possible  to  focus  on  the 
dominant  trends  inherent  in  this  type  of  litigation.   One 
of  the  most  interesting  factors  that  comes  to  light  is  the 
temporal  distribution  of  the  forty-one  dramatic  copyright 
cases  under  examination.   It  was  found  that,  prior  to  1909, 
a  total  of  tv/enty-four  landmark  cases  v/ere  tried  in  the 
courts.   During  that  period,  the  major  question  to  be  re- 
solved was  whether  a  public  performance  of  a  play  constituted 
a  publication.   In  the  next  twenty-one  years  (1909-1930) , 
only  thirteen  major  cases  were  recorded,  and  from  1931  to 
the  present  day,  there  have  been  only  four  truly  significant 
dramatic  copyright  cases.   This  distribution  of  cases  would 
seem  to  indicate  that  the  courts  were  most  actively  engaged 
in  dramatic  copyright  cases  immediately  following  the 
passage  of  the  Copyright  Act  of  1856.   That  legislation  had 
given  the  copyright  proprietor  "exclusive"  performance 
rights  to  his  play  and  it  is  understandable  that  the  limits 
of  those  riglits  would  have  been  tested  extensively.   That 
early  concern  with  whether  or  not  a  copyright  prohibited 
others  from  performing  a  proprietor ' s  work  is  borne  out  in 
a  comparison  of  early  and  recent  copyright  litigation.   For 
instance,  in  the  first  fourteen  cases  studied,  nine  place 
primary  focus  on  some  aspect  of  perfcrmance  rights,  v;hile 
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only  three  are  concerned  with  the  unauthorized  copying  of 
textual  elements.   The  last  eleven  cases  studied,  however, 
reveal  a  far  different  concern.   Nine  of  the  final  eleven 
cases  place  primary  focus  on  textual  elements,  while  only 
one  case  has  performance  rights  as  its  principal  issue.   It 
is  clear,  therefore,  that  the  early  dramatic  copyright  cases 
represent  a  concentrated  effort  to  solve  issues  dealing  with 
performance  rights.   Apparently,  once  those  problems  were 
resolved,  the  concern  shifted  to  the  literary  aspects  of  the 
playwright's  work  and  the  question  of  whether  they  had  been 
appropriated  illegally  by  other  authors.   It  might  be  noted 
also  that  the  decline  in  major  copyright  litigation  parallels 
the  general  decline  in  American  theatrical  activity  during 
the  tv;entieth  century.   Finally,  it  would  seem  that  the 
number  of  important  issues  relating  to  dramatic  copyright 
were  being  steadily  resolved  and  stable  precedents  were 
being  established,  thus  eliminating  the  need  for,  or  possi- 
bility of,  additional  court  tests. 

A  second  interesting  and  important  factor  is  the  pro- 
portion of  court  decisions  v/liich  favored  the  autlior  or 
copyright  proprietor,  as  compared  to  those  favoring  the 
defendant.   Of  the  forty-one  dramatic  copyright  cases  under 
investigation,  twenty-one  cases  (slightly  over  one-half) 
were  decided  in  favor  of  the  p]aintiff,  eighteen  cases  were 
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decided  in  favor  of  the  defendant,  and  two  cases  did  not 
render  a  decision  favoring  either  party.   While  that  ratio 
would  seem  to  indicate  a  general  effectiveness  in  the  pro- 
tective construct  of  the  copyright  laws,  still  another 
factor  must  be  considered.   A  comparison  of  early  decisions 
v/ith  those  rendered  in  recent  years  reveals  a  distinct 
change  in  the  scope  of  that  protection.   To  illustrate,  in 
the  first  fourteen  cases  examined,  the  rights  and  claims  of 
the  copyright  proprietor  were  upheld  in  ten  instances,  while 
only  three  defendants  were  cleared  of  the  infringement 
charges  filed  against  them.   The  decision  in  the  remaining 
case  favored  neither  party.   In  contrast,  the  court  ruled 
against  the  copyright  proprietor  in  ten  of  the  last  sixteen 
cases  studied.   Since  neither  party  was  favored  in  one  of 
those  sixteen  cases,  the  copyright  holder's  claim  was  upheld 
in  only  five  instances.   The  decisions  in  recent  years  have 
tended  to  restrict  or  limit  the  aspects  of  a  dramatic  work 
to  which  a  copyright  can  claim  an  exclusive  right,  thus 
reducing  the  number  of  instances  in  v/hich  charges  of  in- 
fringement were  upheld.   Wiile  numerous  factors  have  con- 
tributed to  that  trend,  it  would  appear  that  the  courts  were 
motivated  by  two  concerns  in  the  more  restrictive  later 
period.   Obviously,  the  later  decisions  served  to  prevent 
copyright  holders  from,  claiming  r.ights  that  v^ere  virtually 
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monopolistic.   In  addition,  the  courts  seem  to  have  been 
increasingly  concerned  about  protecting  freedom  of  expres- 
sion, hence,  the  growing  apprehensiveness  about  ruling  in 
favor  of  the  copyright  holder. 

In  addition  to  noting  the  general  trends  in  dramatic 
copyright  litigation,  it  is  also  important  to  consider  the 
various  concepts  which  have  been  used  in  judging  dramatic 
copyright  cases.   It  is  interesting  to  note  that  the  courts, 
when  comparing  dramatic  compositions  for  evidence  of  dupli- 
cation, frequently  used  the  classic  Aristotelian  ingredients 
of  tragedy  as  the  basis  for  that  comparison.   At  various 
times,  the  elements  of  plot,  character,  thought,  dialogue, 
song,  and  spectacle  were  all  studied  to  determine  whether 
or  net  a  work  had  been  plagiarized.   The  courts,  on  occasion, 
took  the  position  that  some  aspects  of  each  of  these  ele- 
ments were  available  to  any  individual  and  that  no  single 
author  could  lay  exclusive  claim  to  them.   In  addition  to 
their  search  for  evidence  of  a  duplication  of  these  classic 
dramatic  ingredients,  the  courts  also  examined  scripts  for 
unwarranted  similarity  in  such  elements  as  genre  and  emo- 
tions.  In  some  cases,  the  courts  used  the  audience  test 
(v/hether  the  average  person  detects  substantial  similarity 
in  two  plays) .   On  other  occasions,  they  have  chosen  to 
use  the  critical  analysis  test  and  dissect  the  v^orks  in 
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q-aestion.   There  have  also  been  numerous  instances  in  v^iiich 
plagiarism  has  been  established  by  simply  weighing  the 
amount  of  material  appropriated  from  a  protected  composition. 
Although  rarely  a  major  issue  in  the  cases  reviev/ed  in  this 
study,  the  courts  occasionally  resorted  to  a  determination 
of  whether  or  not  the  plaintiff  had  suffered  substantial 

financial  injury  as  the  major  factor  in  determining  a 
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case.     Another  basis  for  adjudication  in  infringement 

cases  v;as  that  of  unfair  competition.   The  use  of  a  copy- 
righted play  title  on  another  similar  work  was  prohibited 
if  it  pecuniarily  affected  a  copyright  proprietor.   Recent 
court  action  involving  Jesus  Christ,  Superstar  serves  notice 
that  this  type  of  litigation  has  by  no  means  become  a  thing 
of  the  past.^     These  tests,  although  varied,  served  to 
provide  an  increasingly  more  precise  picture  of  the  nature 
and  extent  of  the  protection  afforded  by  copyright  law. 

Perhaps  one  of  the  most  significant  definitions  which 
the  aforementioned  landmark  copyright  cases  provided  was 
that  involving  the  statutory  term  "dramatic  composition." 


"Parody  and  Burlesque — Fair  Use  or  Copyright  In- 
fringement," Vanderbilt  Law  Review,  XII  (1959),  465-467. 

'-^"Crucifyi   Crucify!,"  Life,  May  28,  1971,  p.  21. 
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The  decisions  rendered  established  that  a  portion  of  a  play 
may  be  considered  a  dramatic  composition,  and  that  dialogue 
is  not  absolutely  essential  for  a  work  to  be  considered 
legally  a  ''dramatic  composition."   In  addition,  it  was 
established  that  an  arrangement  of  scenic  effects  may  not 
be  granted  copyright  protection  in  and  of  itself,  but  if  an 
original  human  element  is  added  to  those  scenic  effects,  it 
does  become  a  dramatic  comiposition  and  it  may  be  protected 
under  copyright  law.   The  court's  definition  of  the  term  did 
exclude  performances  that  consisted  only  of  spectacle. 
Similarly,  it  was  maintained  that  a  stage  action  or  a  dance 
did  not  constitute  a  dramatic  composition  unless  it  told  a 
story.   As  subsequent  cases  necessitated  refinement  of 
the  definition,  it  was  established  that  a  song,  while  it  may 
not  be  considered  a  dramatic  composition,  may  be  protected 
as  a  part  of  a  dramatico-musical  composition.   In  addition, 
it  was  found  that  the  impersonation  of  a  singer  may  warrant 
protection  as  a  dramatic  composition  if  the  impersonator  has 
not  taken  an  unwarranted  portion  of  the  original  singer's 
material.   At  this  juncture  in  time,  the  once  vague  term  has 
been  defined  substantially. 

In  addition  to  establishing  the  limits  of  a  proprietor's 
rights  to  exclusive  production,  and  the  tests  and  defini- 
tions which  were  provided,  the  landmark  cases  considered  are 
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significant  by  virtue  of  the  judgments  rendered  on  other, 
related,  questions.   The  first  of  those  questions  involved 
the  use  of  surreptitious  copies  of  a  play.   From  the  very 
beginning,  all  courts  have  concurred  that  surreptitious 
copies  of  a  copyrighted  play  may  not  be  used  as  a  legitimate 
source  of  a  production.   In  those  cases  in  which  it  was 
discovered  a  surreptitious  copy  of  a  play  had  been  utilized 
by  a  producer,  the  court  has  ruled  against  that  individual. 
Included  among  the  related  problems  v/hich  the  court  con- 
sidered was  the  much  debated  issue  of  memorization.   In 
the  early  days  of  American  dramatic  copyright  history, 
when  the  practice  was  widespread,  it  was  believed  by  some 
that  mem.orization  of  another's  authorized  performance  was  a 
legal  m.ethod  of  securing  one's  own  performance  rights  to 
that  play.   Via  a  series  of  cases,  the  courts  established 
that  memorization  v;as  an  illegal  means  of  procuring  per- 
formance rights,  and  that  those  rights  could  only  be  obtained 
through  the  permission  of  the  copyright  proprietor.   Any 
summary  of  the  positions  and  rights  established  by  the  cases 
under  consideration  must  include  the  court's  position  in 
regard  to  whether  or  not  a  public  performance  of  a  play 
constitutes  a  publication  of  that  work.   In  the  m^iddle 
and  late  nineteenth  century,  many  people  believed  that  if 
the  copyright  proprietor  perform^ed  his  play  before  the 
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public  that   action  was  nothing  less  than  publication  and, 
as  a  consequence,  he  lost  or  relinquished  his  production 
rights  to  the  work.   This  issue  raised  considerable  con- 
troversy and  was  not  clearly  decided  until  1909,  fifty- 
three  years  after  the  Copyright  Act  of  1855.   At  that 
time  it  was  decided  that  the  copyright  proprietor  should 
be  allowed  to  perform  his  play  without  fear  of  duplication 
by  others  since  his  livelihood,  indeed,  his  very  reason 
for  writing  the  play,  was  its  performance. 

Despite  the  wealth  of  legal  precedents  and  defini- 
tions concerning  American  dramatic  copyright,  there  will 
continue  to  be  litigation  involving  dramatic  copyright 
for  the  simple  reason  that  two  cases  are   rarely  identical. 
It  is  entirely  possible  that,  in  future  litigation,  there 
v/ill  be  decisions  which  may  alter  the  existing  American 
concept  of  /jnerican  dramatic  copyright  and  add  to,  or 
delete,  the  amount  of  protection  currently  offered  to  the 
copyright  proprietor.   VThile  this  possibility,  when 
coupled  with  the  previously  noted  tendency  for  the  courts 
to  limit  the  protection  afforded  by  statute,  may  cause 
the   dramatist  to  look  to  the  future  pessimistically,  he 
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may  find  some  consolation  in  Voltaire's  remark  that 
plagiarism  is  ''assurement  de  tous  les  larcins  lo  moins 
dangereux  pour  la  socxete. 


■?24 

Voltaire,  Dictionnaxre  Philosophique,  XLII: 

Oeuvres  Completes  de  Voltaire  (Kehl:   Societe  Idtteraire- 

Typographique,  1785),  321. 


CHAPTER  III 

THE  BASES  OF  DRAMATIC  CENSORSHIP 

The  concept  of  censorship  is,  essentially,  one  of 
prohibition.   It  has  been  defined  as  the  "denial  of  right 
of  'freedom  of  the  press'  and  of  right  of  'freedom  of 
speech, '  and  of  all  those  rights  and  privileges  which  are 

had  under  a  free  government."    In  the  course  of  its  exten- 

2 

sive  history,   the  concept  has  undergone  a  myriad  of  changes. 

It  should  be  noted,  also,  that  changes  in  censorship  patterns 
or  principles  not  only  occurred  in  successive  political  eras 
or  witfiin  successive  governments,  but  even  v;ithin  the  his- 
tory of  individual  governments.   The  origin  of  the  terra. 


■^Black,  Black's,  p.  283. 

^Tr-e  Obscenity  Report  (New  York:   Stein  and  Day,  1970), 
p.  75.   'Tiie  las-k  Force  on  Pornography  and  Obscenity,  although 
it  fails  to  designate  the  year,  reports  that  the  "first 
recorded  instance  cf  obscene  bejiavior  seems  to  be  that  of 
Rhonda  Ga'Resh,  a  Babylonian  peasant  maiden  who  was  said 
to  have  bared  her  buttocks  to  the  first  sectional,  second 
regional  seer  and  revenue  collector  in  order  to  avoid  the 
spring  pav"men"?.   Iheir  subsequent  death  by  disenboweling 
may  seem  nor.  entirely  proportionate  to  the  crime,  but  most 
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"censor,  "  is  Roman,  being  a  title  given  to  officials  who 
had  the  responsibility  of  watching  over  the  citizens  and 
prooerties  of  Rome.   The  Roman  censors  were  obligated  to 
keep  a  census,  to  examine  manners  and  morals  of  the  citi- 
zens, to  judge  the  styles  of  garments,  and  to  evaluate 
general  behavior.   They  could  dictate  virtually  as  they 
pleased  since  they  had  the  power  to  levy  fines  and  to  penal- 
ize Roman  citizens  by  demoting  them  to  a  lower  class  or 
status  within  the  society.   The  citizen,  on  the  other  hand, 

had  no  means  by  which  he  could  appeal  the  censor's  deci- 

3 
sion.    From  the  time  of  its  origin,  therefore,  the  concept 

of  censorship  has  been  a  restrictive  one. 

The  histors,'  of  censorship  in  America  has  been  charac- 
terized both  by  change  and  by  the  appearance  of  additional 
types  of  censorship  restraint.   As  a  result,  American  citi- 
zens may  witness  censorship  through  post  office  seizure, 
customiS  confiscation,  criminal  prosecution,  civil  injunction, 
police  arrest,  citizen  or  professional  blacklists,  as  well 


historians,  consiaering  that  the  point  of  innovation  is  the 
most  ciongerous  crime,  concur    in  the  general  belief  as  to  the 
gravity  of  thtv  act,  if  not  in  the  method  of  controlling  it." 

He r 5  c e  Fa  lie n ,  Indecency  ar,d  the  Serpen  Arts  (New  York  : 
Horace  Liveright,  1930)^  p.  22. 
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4 
as  co'antless  other  means.    At  one  time  or  another,  all  of 

these  types  of  censorship  restraint  have  been  employed  to 

regulate  the  arts.   In  the  process,  the  restraints  imposed 

on  the  theatre  have  been  greater,  perhaps,  than  those  used 

to  control  other  arts.   Morris  Ernst  and  William  Seagle, 

authorities  on  censorship,  contend  that  "the  censorship  of 

the  theatre  has  always  been  more  stringent  than  that  of  the 

plastic  arts,  from  the  days  of  Greece  and  Rome  to  the 

present. 

Censorship,  as  it  applies  to  the  theatre  and  to  the 

other  art  forms,  is  almost  invariably  reflective  of  religious 

and  moral  taboos.   Consequently,  cases  tried  in  American 

courts  have  tended  to  focus  on  the  term,  "obscenity."   The 

impact  an  obscenity  judgment  has  upon  the  art  product  is 

a-uite  simple.   If  a  court  determines  that  an  art  product 

is   obscene,  the  work  becomes  contraband  and,  under  the  law, 

a  contraband  product  cannot  be  traded.   A  contraband  dramatic 

'-roduct,  of  course,  cannot  be  performed.   The  definition  of 

the  term,  "obscene,"  therefore,  becomes  a  crucial  factor  to 


■^Edv.-ard  de  Grazia,  Censorship  Landraar>'s  (New  York: 
R.  R.  Eov.'ker  Co.,  1969),  p.  xix. 

Viorris  Ernst  and  William  Seagle,  To  the  Pure  .  . ^ 

(Nev;  York:   Viking  Press,  192S)  ,  p.  21. 
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the  courts.   Black '  s  Lav;  Dictionary  defirxes  obscenity  as 

"the  character  or  quality  of  being  obscene;  conduct  tending 

6 

to  corrupt  the  public  morals  by  its  indecency  or  lewdness." 

That  definition  is  not  without  a  measure  of  ambiguity, 
however,  due  to  the  indef initeness  of  the  terms  "indecency" 
and  "lev/dness."   The  term  "obscenity"  is  confusing  even  when 
examined  etymologically .   Censorship  authority  Harry  Clor 
contends  that  the  term  has  been  traced  to  two  different 
sources.   He  notes  that,  while  the  word  is  derived  from  the 
Latin  "ob-caenum, "  meaning  "filth,  "  there  are  those  who 


ma 


intain  the  term  first  "designated  that  v/hich  is  'off  the 


1.7 
scene' — not  to  be  openly  shown  on  the  stage  of  life."    The 

confusion  resulting  from  the  term  is  so  great  that  there 

are  variations  in  its  definition  in  several  legal  fields  of 

inquiry.   For  instance,  differing  definitions  of  "obscene" 

have  been  applied  in  the  fields  of  copyright,  customs, 

Q 

interstate  ccriirrLercG,  and  within  the  postal  system. 

In  an  attempt  to  establish  an  operational  definition 
of  the  ten-,  Clor  maintains  that  obscenity  (1)  maices  public 


^Black,    Black's,    p.    1227 

'^ H a r r v    C 1  c ;: ,    Ohscenitv    and    Public   ?forality    ( Ch i c a g o : 
Universitv   of   Chicago   Press,    1969),    p.    210. 

•^Frany.lin    vv?.llahan,     "  Irunorality ,    Obscenity,    and   the   Law 
of   Copyright,'^    South   Dakota    Lav;   Review,    VI    (1981),    122. 
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what  should  be  private  and  (2)  degrades  life's  human  dimen- 

9 
sons  to  a  sub-human  level.    It  is  apparent  that,  m  some 

respects,  the  Clor  definition  could  be  applied  to  a  stage 

production.   It  must  be  remembered,  however,  that  even  its 

key  terms  require  an  interpretation  by  the  courts  before  a 

judgment  can  be  rendered.   The  term 

must  be  applied  to  each  play  by  human  beings  who  are 
liable  to  err.   There  is  no  litmus  paper,  no  foot-rule, 
no  thermometer,  which  will  scientifically  demonstrate 
too  much  indecency  in  a  play.   We  must  rely  on  fallible 
human  opinions.-'-^ 

It  is  well  to  point  out  that  the  term  "obscenity"  is  not 

lim.ited  simply  to  the  matter  of  sex  or  sexually  oriented 

subject  m.atter.   For  example,  several  authorities  consider 

undue  violence  as  an  obscenity.     Although  the  possibility 

of  pornography,  or  sexual  obscenity,  in  dram.atic  works  has 

been  the  primary  item  to  be  considered  in  the  American 

12 

courts,  it  is  only  one  of  several  types  of  obscenity. 

Since  obscenity  involves  moral  values,  and  since  the 
belief  exists  that  moral  values  and  the  law  should  always 


''Clor,  Obscenity,  p.  22  5. 

-'^Zechariah  Chafee,  Jr.,  "Censorshiip  of  Plays  and  Books, 
Bill  of  Rights  Reviev/,  I-II  (1940-1942),  17-lS. 

Clor,  Obscenity,  pp.  xi-xii. 

-'-^Ibid.,  D.  242. 
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13  .  . 

be  separate  ard  apart  frora  one  another,    some  authorities 

believe  that  obscenity  should  not  be  controlled  by  law. 
Perhaps  it  is  this  line  of  thought  which  has  led  one  censor- 
ship authority,  Zechariah  Cnafee,  Jr.,  to  declare  that 

laws  against  indecent  publications  and  plays  have 
a  peculiar  interest  for  law-abiding  citizens,  be- 
cause they  are  more  apt  to  restrict  the  liberties  of 
such  citizens  than  perhaps  any  other  part  of  our 
criminal  statutes. 

The  cultural  interests  of  the  citizens,  therefore,  are 

sometimes  unnecessarily  tempered  by  the  prohibitive  powers 

of  legal  authorities. 

Aside  from  restricting  what  citizens  may  or  may  not 

see  on  the  stage,  censorsliip  also  restricts  the  practicing 

artist.   The  latter  condition  stems,  in  part,  from  the 

15 

tendency  to  confuse  theatre  as  an  art  and  theatre  as  life. 

\<lnen   considered  as  an  art  form,  the  ingredients  of  drama 
should  be  controlled  by  the  laws  of  art.   For  example,  the 
fact  that  an  actor  may  be  producing  an  element  essential  to 
the  form  of  a  dramatic  work  when  involved  in  an  obscene  act 


""Ibid. ,  pp.  175-176. 

"'^Zechariah   Chafee,    Jr.,    Free    Speech    in   the   United 
States    (Canforidge :      Jdarvard    L^niversity   Press,    1948),    p.    529, 

Srnsr   and   Seagle,    Pure ,    p.    25. 
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on  trie  stage  tends  to  be  overlooked.   His  v=ictions  are  viewed 
in  broad  social  tem:s  and,  as  a  result  of  being  viewed  as 
a  life  event  rattier  than  an  artistic  one,  it  is  possible 
for  the  actor  to  be  indicted,  even  arrested.   He,  personally, 
becomes  liable  for  factors  dictated  by  the  work  of  art.   The 
occasional  inability  of  the  courts  to  understand  this 
distinction  between  art  and  life  results  in  inconsistent 
court  rulings  which  frequently  place  additional  restrictions 
upon  theatre  practitioners. 

Interestingly  enough,  the  overwhelming  majority  of 
the  court  rulings  on  obscenity  in  the  theatre  have  come  from 
state  courts,  rather  than  federal  courts.   Until  recently, 
the  federal  courts  have  shown  little  interest  in  regulating 

obscenity,  perhaps  because  of  the  ambiguity  of  the  term 

16 
itself.     Supreme  Coiirt  Justices  William  Douglas  and  Hugo 

Black  have  continually  held  that  there  is  not  enough  kno'vn 

information  on  the  effect  of  obscene  literature  to  warrant 

strict  govemrr.ental  control.''    Justices  Douglas  and  Black 

have  also  held  that  controversial  works  should  actually  be 


16 

David  Engdahl,  "Requiem  for  Roth:   Obscenity  Doctrxne 

Is  Changing,"  y-ichiaan  Lav/  Review,  LXVIII  (1969-1970),  235. 

^   Obscenity,  ed.  Leon  Friedman  (New  York:   Chelsea 
House  P-jblishers,  1970),  p.  65. 
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protected  because  of  the  United  States  Cor.stitution' s 
guarantee  of  freedom  of  expression.   Their  colleagues  on 
the  Court,  however,  have  generally  expressed  the  belief 

that  the  performance  of  an  obscene  dramatic  v^ork  is  not 

18 

protected  by  the  United  States  Constitution.     These 

Justices  choose  to  make  a  distinction  between  expression  and 

action,  maintaining  that  although  freedom  of  expression  is 

a  guaranteed  right  which  is  provided  by  the  Constitution, 

freedom  of  action  is  not  protected.   This  distinction,  of 

course,  has  a  direct  application  to  plays  which  are  being 

performed  in  the  theatre.   A  majority  of  tJie  Supreme  Court 

Justices  also  distinguish  between  a  chosen  experience  and 

a  forced  experience.   If  an  experience  has  been  forced  upon 

the  public,  then  the  public's  right  to  privacy  has  been 

violated,  and  the  source  of  that  experience  may  be  pro- 
i  q 

hibited.  '   Some  of  the  obscenity  and  censorship  cases  to 
ba  reviev;ed  subsequently  (Chapter  IV)  offer  application 
and  elabcration  of  these  two  key  distinctions. 

Net  only  has  the  problem  of  defining  obscenity  been  a 
complex  one.,  but  it  has  been  a  matter  of  long-standing 


^^Edwin  Tucker,  "The  Law  of  Obscenity,"  University  of 
Florida  L32i_Review,  X^III  (1959-1970),  574. 
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eni_ty,  ed .  Leon  Friedman,  pp.  xiii-xiv. 


195 

concern.   As  a  result,  a  considerable  body  of  obscenity  laws 
and  definitions  has   been  established  and,  in  turn,  applied 
by  the  lower  courts.   To  provide  a  proper  perspective  or 
context  for  the  basic  definitions  of  obscenity,  it  will 
be  helpful  to  consider  representative  statutes  and  pieces 
of  legislation  that  have  been  passed  outlawing  obscenity. 
A  majority  of  the  statutes  in  this  sampling  were  enacted  by 
the  state  of  Nev;  York.   The  New  York  legislation  is  not 
only  representative  and  the  model  for  much  of  the  anti- 
obscenity  legislation  of  other  states,  but  approximately 
75  percent  of  the  landmark  cases  to  be  examined  deal  directly 
with  New  York  law. 

Tlie  first  notable  law  aimed  strictly  at  obscenity  was 
created  through  the  efforts  of  Anthony  Corcstock,  a  concerned 
citizen  who  had  long  been  a  proponent  of  obscenity  legis- 
lation.  Comstock  worked  tirelessly  on  a  bill  which  was 
eventually  passed  by  the  United  States  Congress  on  March  3, 
1873.     Although  the  bill  gained  much  recognition,  it  had 
no  significant  bearing  on  theatrical  productions.   Its 
Drimary  target  was  the  obscene  literature  which  was  being 
sent  through  the  mail.   According  to  the  dramatic  critic 


'  Terrence  !-iu.rphy.  Censorship:   Government  and  Obscenity 
(BaltimLore:   Helicon  Press,  1963),  pp.  78-79. 
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Alexander  Liveright,  early  laws,  such  as  the  Comstock  Law, 

liad  a  minimal  effect  upon  the  theatre  because 

no  one  took  enough  interest  in  the  theatre  in  those 
days  [prior  to  the  late  nineteenth  centuryj  to  bother 
\7ith  any  specific  regulations.   A  few  individual  and 
rather  meaningless  attacks  were  made  on  supposedly 
salacious  attractions  but  nothing  was  done  about  it. 
Even  that  first  great  protagonist  of  "bigger  and 
better"  morals,  Anthony  Comstock,  only  attended  the 
theatre  twice  in  eighteen  years.  -■■ 

Until  recent  years,  therefore,  books  and  m.agazines  tended 
to  make  up  the  bulk  of  the  materials  censored  because  of 
obscene  content. 

The  first  major  obscenity  legislation  to  be  aimed 

directly  at  theatre,  and  to  have  any  significant,  practical 

22 

effect  upon  it,  was  passed  in  New  York  in  1909. '^    Since 

■  the  1909  New  York  censorship  law  was  the  basis  of  m.ost  of 

the  landmark  cases  under  discussion  in  the  succeeding  chapter 

on  censorship  litigation,  it  warrants  consideration  in  its 

complete  form.   Section  1140-a  of  that  law  states:. 

Any  person  who  as  ovmer,  manager,  director  or  agent 
or  in  any  other  capacity  prepares,  advertises,  gives, 
presents  or  participates  in,  any  obscene.  Indecent, 
immoral  or  impure  drama,  play,  exhibition,  show,  or 


'^-'-Alexander  Liveright,  '^Censorship  in  the  United 
States,"  The  Draraa,  XXI  (1930-1931),  7. 

"^Ilev-  York,  Laws  of  the  State  of  Nev7  York  (1909), 
G.2  79,  sec.l. 
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entertainment,  which  would  tend  to  the  corruption 

of  the  morals  of  youth  or  others,  and  every  person 

aiding  or  abetting  such  act,  and  ever^^  owner  or  lessee 

or  manager  of  any  garden,  building,  room,  place  or 

structure,  who  leases  or  lets  the  same  or  permits  the 

same  to  be  used  for  the  purposes  of  any  such  drama, 

play,  exhibition,  show  or  entertainment,  knowingly, 

or  v/ho  assents  to  the  use  of  the  same  for  any  such 

2  3 
purpose,  shall  be  guilty  of  a  misdemeanor.  -^ 

The  interesting  part  of  this  provision  is  that  virtually 
every  person  who  is  in  any  way  related  to  an  obscene  produc- 
tion is  guilty  of  a  misdemeanor. 

The  Nev7  York  law  pertaining  to  obscenity  in  the  theatre 
was  enacted  in  the  wake  of  a  tendency  to  present  increasingly 
more  daring  and  realistic  scenes  on  stage.   It  represented 

an  attempt  to  curb  the  frequent  appearance  of  risque  scenes, 

24 
such  as  bathtub  scenes,    which  previously  had  only  been 

used  occasionally,  if  at  all.  The   inevitableness  of  this 

legal  reaction  to  the  changing  content  of  American  dram.a 

was  suggested  by  critic  George  Jean  Nathan,  one  of  the 

principal  opponents  of  stage  censorship,  './ho  noted  that  the 

fact  that  the  censorshio  of  the  American  theatre  had  been 


23_T.  .  -, 
Ibia, 


'^^ £3-0:13  Gagey,  Revolution  .-in  American  Drama  (New  York: 
Columbia  Un.iversity  Press,  1947),  p.  22. 
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delayed  until  the  early  twentieth  century  was  "surely  a 

.,25 

matter  for  v/onder. 

The  plight  of  theatre  artists,  managers,  and  producers 
was  made  far  more  severe  in  March,  192  7,  v^hen  the  New  York 
Assembly  amended  the  1909  censorship  legislation  by  adding 
the  Wales  Stage  Regulation  Bill.^^  Although  there  were 
several  subsections  to  the  Wales  Bill,  which  was  popularly 
termed  the  "padlock  law, "  one  of  its  provisions  was  particu- 
larly significant.   Under  the  V.'ales  amendment,  any  theatre 

could  have  its  license  revoked  for  as  long  as  one  year  if 

27 

a  performance  given  there  was  legally  found  to  be  obscene. 

As  might  be  expected,  the  padlock  law  brought  an  enraged 

outcry  from  all  segments  of  the  theatre  industry.   The 

impact  of  the  amendment  ana  the  tenor  of  the  reaction  to  it 

is  perhaps  best  indicated  by  the  stand  taken  by  drama 

critic  Barrett  Clark,  who  averred  that 

r,he  law  will  not  be  fought,  if  it  is  fought,  on  its 
ov;n  merits.   The  conception  of  abstract  justice 
must  be  left  out  of  consideration.   Political  or 
financial  interests  must  be  called  in,  and 


^ ^George  Jean  Nathan,  Th p,  _ Th e a t r e  ..  rh -3  Drama ,  th e  Girls 
(New  York:   Alfred  A.  Knopf,  1921),  p.  31. 

New  York,  Laws  (1927),  c.690,  sec.l. 
2"^  Ibid. 
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considerable  political  skill  must  be  exercised  if 
the  law  is  ever  to  be  repealed  or  amended. '- 

Despite  an  untiring  and  concerted  effort  to  have  the  padlock 
law  repealed,  it  remained  on  the  New  York  law  books  in  its 
original  form  for  four  years. 

In  March,  1931,  the  New  York  Assembly  relaxed  its  posi- 
tion concerning  censorship  of  the  drama,  possibly  due  to  the 
reaction  of  theatre  personnel  and  their  supporters,  and 
passed  the  Post  Bill  which  amended  the  provisions  of  the 
padlock  law.^^   The  Post  Bill  stipulated  that  actors, 
m.usicians,  stage  hands,  and  audience  members  may  not  be 

charged  with  an  obscenity  violation  in  the  event  a  produc- 

30 

tion  in  which  they  take  part  is  found  to  be  obscene.    The 

passage  of  this  law  marked  the  end  of  a  period  in  which  the 
New  York  theatres,  and  the  American  theatre  as  a  whole, 
were  subjected  to  the  severest  of  all  of  the  legislative 
attempts  to  control  obscenity  on  the  stage. 

In  1969,  one  final  important  obscenity  law  was  passed. 
A  law  v/as  enacted  in  New  York  in  which  performers  in  a  play 
were  made  guilty  of  obscenity  in  the  second  degree  if  they 


-^Barrett  Clark,  "The  PadloC'C  Law  in  New  York,"  The 
Drama,  XVII-XVIII  (1926-1928),  200. 

^^New  York  Times,  March  24,  1931,  p.  3. 
-^New  York,  Laws  (1931),  c.668,  sees. 1-2. 
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participated  "in  a  portion  [^of  a  play]  .  .  .  which  is 

,31 

obscene  or  which  contri.butes  to  its  obscenity.     A  review 

of  the  major  pieces  of  legislation  concerning  obscenity  on 
the  stage  reveals,  quite  interestingly,  that  performers  were 
made  objects  of  obscenity  charges  in  1909.   They  were 
exempted  from  such  charges  by  the  1931  Post  Bill,  but,  in 
1969,  they  were  once  again  subject  to  prosecution  for  par- 
ticipation in  a  production  found  to  be  obscene. 

The  enactment  of  the  preceding  laws,  v/hich  are  repre- 
sentative of  virtually  all  legislative  attempts  to  control 
obscenity  on  the  stage,  made  a  legal  definition  of  the  term 
"obscenity"  mandatory.   Since  the  purpose  of  a  court  is  to 
interpret  the  law,  and  since  tlie  matter  of  obscenity  v;as 
one  of  interpretation,  judges  were  forced  to  grapple  with 
the  problem  of  its  definition.   The  court  definitions 
described  belov.-  represent  the  major  and  most  frequently 
utilized  rulings  concerning  the  meaning  of  the  term  "ob- 
scenity,"  Since  these  definitions  were  provided  by  the 
United  States  Supreme  Court,  ^nd  since  they  were  not  only 
crucial  to  theacre  censorship,  but  were  used  hy    the  lower 


^ "^ Penal  Lav; ,  JDOCIX ,  McKinnev's  Cor:5olid?.ted  Laws  of  New 
York,  Cup.ulative-  x\nnual  Pocket  Part.  (19  71)   (Brooklyn: 
Edward  Thompscn  Co.,  1967),  20-21. 
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courts  as  a  basis  for  judgment,  it  is  essential  that  they 
be  examined  prior  to  any  consideration  of  landmark  censor- 
ship cases. 

Early  in  the  twentieth  century  when  books  figured 
prominently  as  the  subject  of  litigation,  the  courts  used 
literary  merit  as  a  basis  for  determining  whether  a  work  was 
obscene.   A  book  without  establishable  literary  merit  was 
considered  obscene,  while  in  a  work  of  proven  literary 
stature,  questionable  passages  were  permissable.   For 
instance,  in  1934,  James  Joyce fe  Ulysses  was  successfully 
defended  on  the  basis  of  its  literary  merit,  when  sixty- 
seven  men  of  letters,  including  T.  S.  Eliot,  Ernest  Heming- 
way, D.  H.  Lawrence,  and  W,  B,  Yeats,  testified  to  its 
literary  and  artistic  excellence.   For  several  years  there- 
after, the  definition  of  obscenity  was,  in  essence,  based 
on  a  classic  concept  of  "poetic^'  standards  and  the  "literary 
merit"  argument  continued  to  be  the  primary  means  of  re- 
sistance to  censorship.   It  v/as  not  until  the  end  of  V7orld 
X\'ar  II,  ir;  fact,  that  the  courts  took  constitutional  issues 
into  cor  side  ratio.'-!  when  defining  the  term.   At  that  time, 
definitions  of  the  term,  began  to  be  affected  by  the  first 
amend-ient  to  the  Consticuticn  ■v^\idr,    allows  for  freedom  of 
expression.   This  constitutional  argument  was  eventually 
presented  to  the  United  States  Supreme  Court,  in  1948,  when 
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Edmund  Wilson's  book,  iMemoirs  of  Hecate  County,  was  being 
litigated.   Although  this  case  resulted  in  the  publisher's 
conviction,  it  ushered  in  a  widespread  change  in  defense 

tactics,  with  virtually  all  subsequent  obscenity  cases  being 

32 

argued  on  the  basis  of  constitutional  issues. 

The  shift  to  constitutional  issues  in  obscenity  cases 
caused  the  Supreme  Court  to  render  its  first  significant 
ruling  on  obscenity;  the  year  was  1957.   A  New  York  writer 
and  publisher,  Samuel  Roth,  was  indicted  by  the  federal 
government,  in  1955,  for  distributing  magazines  wtiich  were 
considered  to  be  obscene.   The  titles  of  the  magazines  were 
suggestive  of  their  content — Photo  and  Body,  Good  Times,  and 
American  Aphrodite  Number  Thirteen.   When  the  case  eventually 
reached  the  Supreme  Court,  that  body  elected  to  put  the 
question  in  general  terms.   It  addressed  itself  to  the 
question  of  whether  the  federal  government  could,  under  any 
circumstances,  punish  the  publisher  or  seller  of  obscenity. 
In  rendering  the  majority  opinion,  '.^'hich  convicted  Roth, 
Mr.  Justice  Brennan  declared  that  obscenity  v/as  beyond  the 
scope  of  const i'cutional  protection  and  tlian  submitted  a  test 
which  was  to  h^ve  far -reaching  conseqaences  in  subsequent 


32 

de  Grazia,  Censorshxp,  p.  xx. 
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cases.   He  contended  that  the  test  of  obscenity  is  "whether 
to  the  average  person,  applying  conteinporary  community 
standards,  the  dominant  theme  of  the  material  taken  as  a 
whole  appeals  to  prurient  interest .  "^-^   This  became  the 
first  of  three  major  rulings  which,  today,  serve  as  federal 
criteria  for  defining  or  identifying  obscenity. 

In  1962,  five  years  after  Roth  v.  United  States,  a 
second  major  decision  was  added  to  the  body  of  federal 
rulings  which  serve  as  the  definitional  basis  for  the  term 
"obscenity."   The  case  evolved  because  the  postal  service 
refused  to  deliver  certain  magazines — Manual,  Trim,  and 
Grecian  Guild  Pictorial — which,  in  the  opinion  of  the  postal 
authorities,  appealed  to  homosexual  interests.   The  magazine 
company.  Manual  Enterprises,  filed  a  suit  against  Postmaster 
General  Day,  and  the  case  went  to  the  United  States  Supreme 
Court  before  a  final  decision  was  reached  in  favor  of  the 
magazine  company.   The  most  significant  factor  to  be  con- 
sidered, here,  is  the  ruling  emanating  from  the  case.   That 
ruling  stip-:;lated  that 

tr.'3S2  magazines  cannot  be  deemed  so  offensive  on 
theiv  f?:ce  £is  tc  affront  current  community  standards 
oi  dece;:!cy--a  quality  that  we  shall  hereafter  refer 
to  as  'patent  of fensiveness "  or  "indeaency."   Lacking 


'Roth  V.    United  States,  354  U.S.  47G,  489  (1357) 
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that  quality,  the  magazines  cannot  be  deemed  legally 
"obscene,  "  and  v/e  need  not  consider  the  question  of 
proper  "audience"  by  which  their  "prurient  interest" 
appeal  should  be  judged.-^'* 

Thus,  the  Supreme  Court  added  a  second  criterion--patent 

of f ensiveness--which  could  be  used  in  identifying  obscenity. 

It  is  important  to  point  out  that,  according  to  the  Court, 

it  v/as  not  necessary  to  consider  both  of  the  criteria.   In 

other  words,  if  one  of  the  tests  fail  to  prove  that  the 

material  is  obscene,  the  other  test  need  not  even  be 

considered — the  material  is  then  automatically  protected 

under  the  law. 

Thie  last  of  the  three  major  rulings  involving  the 

definition  of  obscenity  cam.e  as  a  result  of  a  case  involving 

the  motion  picture.  The  Lovers.   Although  The  Lovers  had 

been  approved  in  virtually  every  other  area  of  the  country, 

the  state  of  Ohio  declared  the  motion  picture  obscene.   Its 

exhibitor,  Nico  Jacobellis,  instituted  a  series  of  appeals 

v/hich  eventually  brought  the  case  to  the  United  States 

Supreme  Court.   In  rendering  the  opinion  which  reversed 

Ohio's  conviction  of  Jacobellis,  Mr.  Justice  Brennan  declared 

that  if  a  work  ''has  literary  or  scientific  or  artistic 

■^^M^nual  En^arorisss  v.  Day,  370  U.S.  478,  482  (1S62). 
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value  or  any  other  form  of  social  importance,  [it]  may  not 
be  branded  as  obscenity  and  denied  the  constitutional  pro- 
tection,""   Elsewhere  in  the  opinion,  Mr.  Justice  Brennan 
clarified  the  Roth  ruling  which  stipulated  that  an  allegedly 
obscene  work  should  be  judged  on  the  basis  of  "contemporary 
community  standards."   Brennan  noted  that  such  a  judgment 
must  be  based  on  a  national  standard.     The  above  three 
cases — Roth,  Manual  Enterprises,  Jacobellis — provided  the 
rulings  from  which  existing  criteria  for  determining  obscen- 
ity have  evolved,  criteria  which  are  fundamental  in  theatri- 
cal obscenity  cases  which  this  study  will  examine.   In  order 
for  a  work  to  be  considered  obscene,  it  (1)  must  have  a 
dominant  theme  which  appeals  to  the  prurient  interests  of 
the  average  person,  (2)  it  must  be  patently  offensive  to 
community  standards  of  decency,  and  (3)  it  must  be  without 
social  importance.   It  should  be  noted  that  a  case  involving 

John  Cleland ' s  book.  Memoirs  of  a  Woman  of  Pleasure  (Memoirs 

3  7 
V.  Massachusetts) ,  '  later  clarified  the  third  ruling  by 


^ ^Jacobellis.  v.  Ohio,  378  U.S.  184,  191  (1964). 

•^^Ibid..  p.  195. 

•^^Memoirs    v.    Massachusetts,    383   U.S.    413,    418    (1965) 
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finding  that,  if  any  socially  redemptive  value  can  be  found 
in  a  work,  that  is  enough  to  insure  that  the  work  is 
afforded  the  protection  of  the  law. 

Although  this  tripartite  test  has  stood  as  the  ultimate 
test  of  obscenity  in  almost  all  cases,  there  have  been  a  few 
exceptions.   One  such  case  involved  the  publisher  Ralph 
Ginzburg  (Ginzburg  v.  United  States) .   Ginzburg  had  published 
a  magazine  entitled  Eros,  a  book  knowTi  as  The  Housewife's 
Handbook  on  Selective  Promiscuity,  and  a  newsletter  dubbed 
Liaison,  all  of  which  were  suspect  due  to  the  federal  ob- 
scenity law.   The  case  came  before  the  Supreme  Court,  in 
1965,  with  the  decision  against  Ginzburg  reflecting  a  slight 
deviation  from  the  aforementioned  tripartite  test.   The 
Court  not  only  considered  the  fact  that  the  advertisements 
in  the  publications  v'ere  directed  tov/ard  prurient  interests, 
but  it  also  took  note  of  the  fact  Ginzburg  had  attempted  to 
establish  mailing  privileges  for  Eros  in  Intercourse  and 
Blue  Ball,  Pennsylvania,  in  order  to  capitalize  on  the  names 
of  the  tvc  tov.-ns.   The  post  offices  in  those  towns  were  too 
s:T!ail  to  iiandle  Ginzburg 's  requests,  however,  so  he  pro- 
ceeded ro  cbtain  mailing  privileges  in  Middlesex,  New 
Jersey.  ^^   The  crv:cial  item  in  the  m.ajority  opinion  handed 


38 


Obscenity,  ed.  Friedman,  pp.  267-268, 
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do''.vn  in  t±iis  case  v/as  the  declaration  that  "questionable 
publications  are  obscene  in  a  context  which  brands  them  as 
obscene.  .  .  ."  That  approach  to  the  question  of  obscen- 

ity, an  approach  which  has  since  become  known  as  the 

40  .  • 

"pandering  test, "    has  not  been  put  to  significant  or 

widespread  use  since  its  appearance  in  Ginzburq  v.  United 
States. 

Another  test  which  has  had  only  an  occasional  applica- 
tion is  that  known  as  the  "^'ariable  obscenity"  test.   It 
argues  that  obscenity  is  not  an  inherent  part  of  a  work, 

but  that  it  is  "a  chameleonic  quality  of  material  that 

41 
changes  with  time,  place,  and  circumstance."     This  method 

was  first  used  in  lower  courts  and,  later,  by  the  United 

States  Supreme  Court  in  a  1968  case  involving  magazine  sales 

to  juveniles.   In  the  latter  instance,  the  Supreme  Court 

ruled  that  juveniles  should  be  protected  from  material  that 

wculd  be  obscene  to  them,  and  that  an  adjustment  in  the 


-'^Ginzburq.  v.  United  S-ates,  383  U.S.  463,  475  (1965). 

de  Grazia,  Censorship,  p.  xxviii. 

William  Lockhart  and  Pobert  McClure,  "Censorship  of 
Obscenity:  l^ie   Develoc-ing  Constitutional  Standards,'' 
Minnesota  Law  Review,  ZLV  (1960-1961),  68. 
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definition  of  obscenity  to  suit  the  needs  of  juveniles  was 


m  order. 


The  third  and  last  supplement  to  the  basic  tripartite 
obscenity  test  has  become  known  as  the  "assault"  or  "coer- 
cion" approach.   The  theory  behind  this  test  is  that  govern- 
mental restraints  could  validly  be  imposed  only  upon  obscene 
expression  which  is  assaultive.   In  other  words,  if  the 
obscene  expression  violates  one's  privacy,  that  individual 
has  every  right  to  ask  that  the  obscenity  be  terminated  by 
government  authorities.   In  1967,  the  United  States  Supreme 
Court  lent  support  to  the  "assault"  test  in  a  ruling  with 
respect  to  the  sale  of  allegedly  obscene  paperback  books. 
In  that  instance  a  lower  court  ruling  suppressing  the  sale 
of  the  books  was  reversed  because  the  Supreme  Court  found 

there  had  not  been 

any  suggestion  of  an  assault  upon  individual  privacy 
by  publication  in  a  manner  so  obtrusive  as  to  make 
it  impossible  for  an  unwilling  individual  to  avoid 

-43 
exposure  to  it. 

Despite  the  fact  that  precedent  had  been  set  in  the  high 
Court's  application  of  the  "assault"  test,  the  test,  like 
those  involviuc  ''variabie  obscenity"  and  "pandering,"  has 


-^Ginsberg  v.  New  York,  390  U.S.  529,  638  (1968). 
^^Redrup  V.  Kew  York,  386  U.S.  767,  769  (1967). 
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been  used  infrequently.   The  courts  continue  to  rely  on  the 

ever -popular  tripartite  definition  involving  dominant 

appeal,  patent  of fensiveness ,  and  social  value. 

In  considering  basic  definitions  of  obscenity,  it 

should  be  noted  that  the  stage  which  enacted  the  earliest 

and  most  representative  anti-obscenity  legislation  utilized 

a  definition  of  the  term  essentially  the  same  as  that 

promulgated  by  the  federal  courts.   For  example,  by  1967, 

the  state  of  New  York  had  established  a  legal  definition  of 

obscenity  that  contained,  basically,  the  principles  which 

had  been  set  forth  by  the  United  States  Supreme  Court.   The 

New  York  definition  stated  that 

any  material  or  performance  is  "obscene"  if  (a) 

considered  as  a  whole,  its  predominant  appeal  is 

to  prurient,  shameful  or  morbid  interest  in 

nudity,  sex,  excretion,  sadism,  or  masochism,  and 

(b)  it  goes  substantially  beyond  customary  limits 

or  candor  in  describing  or  representing  such 

matters,  and  (c)  it  is  utterly  vs^ithout  redeeming 

social  value.   Predominant  appeal  shall  be  judged 

with  reference  to  ordinary  adults  unless  it  appears 

from,   the    criaracter   of   the   m.aterial   or   the   circum- 

s-t-ances  of  its  dissemination  to  be  designed  for 

44 
children  or  other  specially  susceptible  audience. 

Because,  in  Nev,  York,  the  term,  "obscenity,"  was  initially 

applied  only  to  'hard-core  pornography,"  it  actually 


"^^^ Penal  Law,  XXXIX  (1967),  McKinney '  s ,  85-86. 
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affected  fewer  works  than  did  the  Supreme  Court  defini- 
tior. .  However,  two  years  after  the  state  of  New  York 
set  down  an  official,  legal  definition  of  the  term,  that 

definition  was  revised  and  made  identical  to  that  which 

46 

had  been  set  forth  by  the  federal  courts. 

Although  the  preceding  statutes  and  court  definitions 
comprise  the  basic  legal  aspects  of  dramatic  censorship, 
there  was  one  quasi-judicial  form  of  censorship  prevalent 
in  the  1920s  which  bears  describing.   The  item  in  question 
was  the  play  jury,  which  was  conceived  and  operative  in  New 
York  City.   Despite  the  fact  that  there  were  play  juries  in 
effect  in  several  parts  of  the  United  States,  the  New  York 
operation  was  the  model  and  center  of  attention.   The  play 
jury  evolved  as  a  result  of  increasingly  daring  performances 
in  the  New  York  City  theatres.   Although  tlie    content  of  many 
plays  was  shocking,  there  was  a  general  reluctance  to 
prosecute  those  involved  in  their  production.   The  city 
officials,  therefore,  sought  and  found  a  method  by  which  the 
so-called  question?-ble  plays  could  be  limited  or  controlled. 
On  the  week  of  March  5,  192  2,  Nen  York  City's  Mayor  Hylan 


'^Ibid.,  p.  89 


46 


roid.,  C-amulativ8  Annual  Pocket  Part  (1971),  p.  20, 
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appointed  a  "play  jury"  composed  of  nenibers  of  the  Episcopal 
Church  of  St.  Thomas.   The  group  was  to  monitor  the  New 
York  theatre  industry,  as  it  were,  and  discourage  the 
presentation  of  questionable  plays.   Their  effort  and 

control  were  to  be  a  substitute  for  police  and  court 

47 
action.     Specifically,  the  members  of  the  play  jury 

attended  plays  at  the  theatres  in  New  York  City  and  passed 

judgment  on  whether  the  plays  v/ere  obscene.   About  one  week 

after  the  appointment  of  the  Episcopal  group,  on  March  10, 

1922,  representatives  of  New  York  dramatists,  actors,  and 

theatre  managers,  as  well  as  organizations  representing  the 

public,  met,  v/ith  the  approval  of  Mayor  Hylan,  to  discuss  tha 

idea  of  a  voluntary  play  jury.   The  objective  of  the  group 

v/as  to  avoid  political  censorship  by  creating  a  system  of 

private  control.   The  group  agreed  that  the  jury  should  be 

d  ra'/m  from^  a  panel  of  three  hundred  citizens  residing  in 

Nev7  York  City,  half  of  whom  were  to  be  selected  by  theatre 

practitioners  and  the  other  half  to  be  selected  by  vice 

crusaders,   T'-.'elve  people  v/ere  ro  bo  chosen  from  the  panel 

by  representatives  of  both  groups.   If  nine  of  the  tvelve 

jurors  found  a  play  objectionable,  the  play  v/as  to  be 


'^'^New  York  Times,  March  5,  1922,  II,  2. 
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considered  obscene.   Under  the  terms  of  the  play,  theatre 
personnel  were  to  abide  by  the  play  jury's  decision  and,  in 
the  event  the  play  jury  considered  a  production  obscene,  the 
agreement  was  that  all  of  the  people  involved  in  the  play 
imm.ediately  would  terminate  their  contracts  or  relationship 
with  the  production.   If  the  play  was  not  considered  to  be 
obscene  by  the  play  jury,  the  theatre  group  was  to  assume 
that  they  could  be  assured  that  no  legal  action  would  be 
taken  against  those  connected  with  the  play.     There  is  no 
indication,  hov^ever,  that  New  York  public  officials  ever 
formally  agreed  to  the  latter  provision. 

The  concept  of  the  play  jury  was  subsequently  altered 
so  that  members  of  anti-vice  organizations,  ministers,  and 
people  who  were  officially  or  financially  connected  with 
the  theatre  could  not  be  selected  for  the  panel.   It  was 
also  agreed  that  city  officials  would  select  the  twelve 
jurors  and  determine  which  of  the  complaints  received  from 
the  cj.ti-'^ens  of  New  York  City  were  valid  enough  to  warrant 
consideration  by  the  play  jury.   The  revised  play  jury 
concept  also  st'^pulated  that  if  a  play  v;as  found  indecent, 
the  theatre  mar.sqer  invol^^ed  had  one  week  in  which  to  make 


'Ibid..    March  11.  1922,  p.  1. 
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the  changes  which  the  play  jury  felt  necessary,  after  which 
they  v;ould  again  view  the  play.   If,  upon  the  second 

viewing,  the  play  was  again  voted  indecent,  all  future 

49 

performances  were  to  be  cancelled  iiriinediately . 

New  York's  play  jury  was  in  operation  for  one  year 
(October,  1922  -  October,  1923),  and  then  it  was  allowed  to 
lapse,   'tvhile  operative  it  apparently  neither  encountered 
nor  created  any  great  conflicts.   On  November  1,  1923,  the 
play  jury  v/as  reactivated  by  joint  agreement  of  theatre 
representatives,  the  public,  and  city  officials.   Approxi- 
mately three  weeks  later,  on  November  26,  1923,  New  York's 
Commissioner  of  Licenses,  August  Glatzmayer,  announced  that 
he  was  abandoning  the  play  jury  system.   Glatzmayer,  who  had 
been  delegated  by  Mayor  Hylan  to  represent  New  York  City  in 
matters  pertaining  to  the  play  jury,  apparently  felt  that 
the  play  jury  was  not  performing  its  responsibilities 
adequately.     1>//o  days  after  his  official  rejection  of  the 
jury's  services  CoJTimissioner  Glatzmayer  modified  his  ori- 
ginal posirion  a]id  publicly  stated  that  he  would  "co-operate 


"^'•^rJoid..  May  21,  192  2,  VII,  5. 
^^Ibid.,  November  27,  1923,  p.  1. 
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with  the  play  jury  in  certain  instances . "    He  went  on  to 

note,  however,  he  intended  to  take  objectionable  plays  to 

52 

the  grand  jur^'. 

The  Glatziaayer  decision  caused  the  representatives  of 
bot?i  the  theatre  and  the  public  to  recognize  the  need  for  a 
change  in  tactics  and,  as  a  consequence,  a  slightly  differ- 
ent type  of  play  jury  was  conceived  and  adopted  in  May, 
1924.   The  major  difference  between  the  newly  accepted 
"citizen  play  jury"  and  earlier  play  juries  was  that, 
instead  of  having  the  city  officials  handle  complaints  and 
determine  which  plays  the  play  jury  should  see,  the  New 

York  Drama  Leagua  was  to  have  custody  of  the  files,  evaluate 

53 

complaints,    and  activate  the  jury  when  a  play  warranted 

investigation.   These  changes  which  accompanied  the  creation 
of  the  "citizen  jury"  placed  greater  emphasis  upon  the 
citizens  and  drastically  minimized  the  role  of  the  city 

officials.   Interestingly  enough,  however,  v/hen  a  second 

54 
citizen  play  jury  was  formed  in  February.  1925,    it  was 


^^Ibid. .  November  29,  1923,  p.  1. 
^^Ibid. ■ 

^■^Ibid..,  May  16,  1924,  p.  16. 
^"^Ibid..  February  22,  192  5,  p.  1. 
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rejected  by  the  theatre  managers.   They  argued  that  they  did 
not  wish  to  pledge  allegiance  to  a  group  that  had  no  legal 
strength  and  v;hose  influence  over  city  officials  was  ques- 
tionable.  Perhaps  the  theatre  managers'  thoughts  were  not 

ill-founded,  for  in  February,  1927,  District  Attorney  Banton 

55   ^ 
completely  abandoned  the  play  jury  system.     Censorship 

authority  Zechariah  Chafee,  Jr.,  summed  up  the  attitude  of 

a  large  segm.ent  of  New  York's  theatre  personnel,  particularly 

theatre  managers,  v/hen  he  noted  that 

the  theatres  prefer  to  get  an  immediate  decision' 
from  the  police  or  a  district  attorney  or  a  mayor 
or  a  censor,  because  then  either  they  know  that 
they  can  go  ahead  safely  or  else  they  v;ithdraw  the 
doubtful  play  ahead  of  time  and  substitute  something 
else. 56 

It  is  true,  of  course,  that  an  early  decision  on  a  question- 
able play  would  be  less  costly.   It  would  permit  the  substi- 
tution of  an  alternate  script,  while  a  delayed  decision 
could  mean  the  loss  or  waste  of  a  basic  production  invest- 
ment.^^  The  passing  of  the  play  jury,  hov/ever,  put  an  and 
to  the  only  instrument  that  might  have  served  as  a  buffer 
betv/een  theatre  practitioners  and  law  enforcement  officers. 


^^Ibid. ,  February  5,  1927,  p.  1. 
^-Chafee,  Jr.,  Bill,  p.  19. 
^'^Ernst  and  Soagle,  Pure,  p.  22. 
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With  its  demise,  obscenity  on  the  stage  became  a  matter  of 
law  and  judicial  interpretation. 

While  the  quasi- judicial  boards  tended  to  be  short- 
lived or  ineffectual,  some  factors  noted  in  the  preceding 
discussion  did  have  long-term,  specific,  and  binding  effects 
on  stage  morality.   The  obscenity  statutes  and  court  defi- 
nitions of  obscenity  noted  above  constitute  the  bases  upon 
which  the  overwhelming  majority  of  landmark  theatre  censor- 
ship cases  have  been  decided.   Having  established  the  basic 
features  of  censorship  law  and  the  courts '  definition  of 
the  term,  "obscenity,"  it  is  possible  to  proceed,  in  the 
following  chapter,  to  a  consideration  of  specific,  landmark 
cases  involving  dramatic  censorship.   The  rulings  emanating 
from  those  cases  produced  an  undeniably  pov/erful  imtpact 
upon  the  character  of  the  American  theatre  and,  hence,  upon 
its  practitioners. 


CHAPTER  IV 

CENSORSHIP  LITIGATION  IN  THE  THEATRE 

Attempts  to  exercise  dramatic  censorship,  legal  and 
otherwise,  have  flourished  in  this  country  since  its  early 
beginnings .   Perhaps  the  earliest  attempt  to  ban  a  play  from 
production  was  recorded  in  1655,  in  Accomac  County,  Vir- 
ginia, when  William  Darby  was  sued  by  the  King's  attorney 
for  having  produced  the  play.  Ye  Bare  and  ye  Cubb .   When 
Darby  was  brought  before  the  court,  the  judge  held  he  and 
his  associates  were  "not  guilty  at  fault,"  thereby  absolving 
the  defendants  of  the  charges. -•■   Although  this  decision  made 
no  major  impact,  it  indicated  that,  despite  the  prevailing 
puritan  ethic,  the  theatre  had  its  supporters  in  America. 

The  ni story  of  the  American  theatre,  however,  contains 
3  continuous  record  of  attempts  to  restrict  or  control 
theatrical  performances,  and  by  the  nineteenth  century,  the 


■''Wa Iter  Me s e r v e ,  An  Outline  History  of  American  Drama 
(I'otowa,  New  Jersey:   Littlef ield,  Adams,  and  Co.,  19S5)  , 
p.  3. 
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court-tested  reasons  why  a  performance  could  be  censored  had 
multiplied  considerably.   One  of  the  early  tendencies  to  be 
observed  in  efforts  to  regulate  the  content  of  stage  enter- 
tainment consisted  of  applying  the  ethics  of  "real  life" 
to  the  theatrical  event.   An  example  of  that  philosophy  of 
theatrical  propriety  is  provided  by  the  court  records  of  the 
State  of  New  York  for  the  year  1852.   The  case  in  point 
developed  when  an  individual,  identified  in  court  records 
as  Mr.  Sharp,  produced  a  show  in  which  white  people  per- 
formed as  negroes,  imitating  their  language,  singing  negro 
songs,  and  acting  as  psychologists  and  mesmerizers.   Mr. 
Thurber  and  Mr.  Atkins,  who  v;ere  acting  in  behalf  of  the 
poor  people  of  Delhi,  New  York — the  town  in  which  the  per- 
formance was  given — filed  a  suit  for  mountebankery  (the  act 
of  being  a  quack)  against  the  performers.   A  lower  court 
assessed  a  penalty  of  $2  5  against  Sharp  and  that  judgment 
was  affirmed  by  a  New  York  County  Court.   At  that  point,  the 
defendants  appealed,  and  the  case  came  before  the  Supreme 

Court  of  New  York  where  Judges  Snankland,  Crippen,  and  Mason 

2 

heard  the  arguments. 


Thurber  v.  Sharp,  13  Barbour  (N.Y.)  62"  (Sup.  Ct, 
1852)  (Albany:   Gculd,  Banks,  and  Co.,  1853). 
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In  arguing  his  case.  Sharp  simply  contended  that  his 

stage  performance  did  not  fall  within  the  intent  of  the 

section  of  the  local  ordinance  which  prohibited  mounte- 

bankery.   Judges  Shankland  and  Mason  rejected  his  argument, 

however,  and  affirmed  the  decisions  of  the  lower  courts. 

In  writing  the  opinion.  Judge  Shankland  declared  that 

appearing  as  negroes,  imitating  their  dress,  lan- 
guage and  actions,  and  performing  pretended  feats 
as  psychologists,  clearly  brings  this  kind  of  ex- 
hibition within  the  words  and  spirit  of  the  act. 

By  determining  that  the  law  which  prohibited  mountebankery 

also  applied  to  the  stage,  the  court  obviously  made  no 

distinction  between  the  make-believe  world  of  the  theatre 

and  the  real  world  outside  its  doors.   While  the  philosophy 

governing  the  Delhi  case  would  appear  primitive  to  most 

modern  theatre  patrons,  it  will  be  shown,  subsequently, 

that  the  basic  concept  involved  vas  applied  as  late  as  1968. 

Fortv-five  years  J.ater  (1897)  a  case  was  recorded  which 

had  far  greater  significance  than  that  involving  Thurber 

and  Sharp.   The  ]897  attempt  to  prohibit  a  perform.ance 

reoreserts  the  first  major  test  of  the  concept  of  obscenity. 

The  case  developed  after  a  Nevv  York  theatre  manager  named 

Dons  produced  the  pantomime  Or  a  ?-:  g  e   B 1  o  s  s  om  s  vihich  invo2.ved 


^Ibid.,  D.  528. 
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the  actions  of  a  couple  on  their  wedding  night.   In  the 
pantonime,  the  bride  and  groom,  accompanied  by  the  bride's 
parents,  entered  a  bedchamber.   At  midnight  the  parents 
departed  leaving  the  bride  and  groom.   After  a  pantomimic 
display  of  relief,  the  bride  motioned  for  the  groom  to 
leave.   He  indicated,  in  pantomime,  that  he  would  return  in 
five  minutes  and  made  his  exit.   The  bride  then  undressed 
completely,  donned  a  nightgown,  and  got  into  the  bed.   This 
was  followed  by  the  groom's  knock  on  the  door,  after  which 
the  bride  uttered  the  only  word  in  the  play,  "Entrez. " 
After  having  produced  the  play  in  New  York  City,  Doris  was 
arrested  for  maintaining  a  public  nuisance.   He  was  subse- 
qt-iently  convicted  by  the  New  York  County  Court  of  Special 
Sessions,  but  he  appealed  the  decision.   This  caused  his 
case  to  come  before  the  New  York  Supreme  Court  where  Judges 

Van  Brunt,  Barrett,  Rurasey,  O'Brien,  and  Ingraham  heard  the 

4 

argujTi.ants . 

Attorney  John  Lindsay,  who  represented  the  people  of 
Kew  York,  charged  simply  that  the  pantomime  was  an  indecent 
public  nuisance  and,  therefore,  subject  to  a  New  York  lav; 


'^''People  v.  Doris,  43  Nev;  York  Supplement  5  71  (Sup.  Ct , 
1897)  (St.  Paul:   west  Publishing  Co.,  1397),  hereafter 
cited  as  N.Y.S. 
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which  stipulated  that  maintaining  a  public  nuisance  is  a 
misdeuieanor.  The  defendant,  Doris,  claimed,  however,  that 
the  actress  was  discreet  in  limiting  the  exposure  of  her 
body  and,  consequently,  public  decency  was  not  offended. 
He  also  contended  that  the  performance  dealt  with  lawful 
marriage  and  not  with  illicit  relations. 

The  majority  opinion  in  the  case  discarded  the  de- 
fendant's claim  that  public  decency  had  not  been  offended. 
It  maintained,  instead,  that  the  suggestive  element  in  the 
situation  was  offensive  to  public  decency.   Judge  Barrett, 
who  rendered  the  opinion,  held  that  the  idea  conveyed  was 
the  most  important  consideration  and  that  what  is  shown  on 
the  stage  was  not  necessarily  the  most  critical  factor.   As 
for  Doris'  second  argument,  that  the  perform.ance  dealt  v/ith 
lawful  marriage,  Barrett  claimed  that  "according  to  this 
view  [Doris 'J,  no  public  display  of  any  form  or  expression 
of  msritai  intimacy  could  be  held  to  be  indecent.   The 
proposition  is  preposterous."    Having  dismissed  the  de- 
fendant's arguments.  Judge  Barrett  went  on  to  confirm  the 

^Ibid .  ,  p.  .^72. 
^IlDid.,  o.  573. 
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lower  court's  decision  that  the  pantomime  Orange  Blossoms 

7 

was  a  public  nuisance. 

The  most  important  factor  in  the  court's  opinion  in  the 
above  case  was  the  position  that  the  idea  conveyed  by  a 
perform.ance  should  be  the  criterion  for  determining  whether 
the  production  is  indecent.   This,  obviously,  represented  a 
subjective  basis  for  judgment  inasmuch  as  different  spec- 
tators may  find  different  ideas  transmitted  through  a  per- 
formance, or  they  may  attach  different  degrees  of  signifi- 
cance to  them. 

Although  the  methods  employed  in  indicting  the  pro- 
duction involved  in  the  next  landmai-k  censorship  case 
differed  from  those  found  in  People  v.  Doris,  the  intent 
was  obv^iously  s3-milar  —  to  prohibit  immorality  on  the  stage. 
The  incidents  which  led  to  the  litigation  began  when  New 

York  City  producer  Al  VJoods  presented  The  Demi -Virgin,  by 

p 

Avery  Hopwood,  at  his  Eltinge  Theatre  in  October,  1921. 

Ilie  play  not  only  contained  controversial  language,  but 
characters  in  the  play  partially  disrobed  on  stage.   Despite 
the  fact;  that  the  play  v/as  received  v/ith  great  consternation 
by  the  conservative  elerr.ents  in  the  city.  Woods  continued 


"^Ibid. 


^Liveright,    The   Drama,    yDLl,    7. 
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performances  of  it  until  early  January,  1922,  when  Coitunis- 

oioner  of  Licenses  John  Gilchrist  revoked  the  license  of  the 

g 
Eltinge  Theatre.    Not  wishing  to  forego  the  use  of  the 

Eltinge  Theatre,  Woods  filed  for  an  injunction  pendente  lite 

to  restrain  Commissioner  Gilchrist  from  revoking  the  license. 

On  January  9,  1922,  the  New  York  Supreme  Court  heard  the 

arguments  of  both  parties  and  denied  the  request  for  an 

injunction.     V7oods  appealed  the  decision,  hov/ever,  and 

the  case  came  before  Judges  Smith,  Clarke,  Laughlin,  Merrell, 

and  Greenbaum  of  the  Appellate  Division  of  New  York.' 

In  court.  Woods  challenged  the  right  of  Comm.issioner 

Gilchrist  to  revoke  the  license  by  claiming  that  no  city 

charter  or  ordinance  gave  him  such  power.   Commissioner 

Gilchrist,  however,  argued  that  those  powers  had  been  vested 

in  him  by  section  541  of  the  Greater  Nev\'  York  charter  which 

stated  that  "the  comiriissioner  of  licenses  is  hereby  vested 

v/ith  all  the  powers  and  functions  nov/  exercised  in  relation 


^Nev-  York  Times ,  January  4,  1922,  p.  9. 
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to  licenses  by  .  .  .  the  police  commissioner  in  relation  to 

12 

theatres  and  concerts  ..."     The  court,  upon  hearing  the 

arguments,  held  that,  while  the  police  commissioner  had 
never  been  given  the  power  to  revoke  a  theatre  license,  such 
power  had  been  granted  to  the  courts.   It  followed,  there- 
fore, that  Gilchrist's  claim  of  jurisdiction  in  the  matter 
of  theatre  licenses  was  ill  founded  and  could  not  be  validly 
upheld. 

The  court,  upon  further  deliberation,  held  that  the 
commissioner  of  licenses  had  not  been  given  the  authority 
to  censor  plays,  nor  had  he  obtained  it  indirectly  through 
the  power  to  revoke  a  theatre  license.   In  essence,  the 
commissioner  of  licenses'  ability  to  terminate  the  flow  of 
obscenity  on  the  stage  was  virtually  negligible.   Having 
dispensed  with  Gilchrist's  arguments  in  defense  of  his 
actions  in  connection  with  Wood's  production  of  The  Demi- 
Virqin,  the  court  enjoined  the  commissioner  of  licenses 

1  -3 

from  revoking  the  license  of  the  Eltinge  Theatre. 

The  court's  declaration  that  the  comnissioner  of 
licenses  did  not  have  the  power  to  revoke  the  license  of  a 


^^Ibid.,  p.  130. 
l^Ibid. ,  p.  134. 


226 

theatre,  and  that  censorship  was  a  matter  for  the  courts  to 
decide,  was  an  important  one.   \vhereas  license  revocation  by 
the  commissioner  of  licenses  would  have  meant  immediate 
termination  of  the  play's  run  with  no  advance  notice,  court 
procedures  gave  time  for  theatre  practitioners  to  rehearse 
a  substitute  play  for  use  in  the  event  their  existing  pro- 
duction v/as  found  objectionable.   The  additional  time  and 
initiative  it  took  to  test  a  play  through  litigation  might 
also  have  helped  to  curb  the  efforts  of  those  who  wished  to 
see  stronger  censorship. 

Although  the  courts  had  established  that  New  York's 
commissioner  of  licenses  had  no  control  over  immoral  plays, 
city  officials  continued  to  harrass  producers  of  question- 
able pieces.   Perhaps  the  most  significant  action  which  they 
took  occurred  on  March  6,  192  3.   On  that:  date,  two  managers 
and  twelve  case  members  of  the  play  God  of  Vengeance,  by 
Schoiera  Asch,  v/ere  indicted  under  section  1140-a  of  the 
penal  code  for  producing  and  performing  an  immoral  drama. 
The  play,  Vvhi  ch  was  about  a  brothel  keeper  whose  sins  are 
visited  '>pon  his  daughter,  had  been  enjoying  a  run  at  Harry 
Weinberger's  Apollo  Theatre,  v/ith  manager-actor  Rudolph 


14 
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Schildkraut  in  the  leading  role.   Tv\'o  months  later,  on  May 

23,  1923,  Weinberger,  Schildkraut,  and  eleven  meiribers  of 

the  company  were  convicted  for  giving  an  immoral  performance. 

The  New  York  Times,  in  commenting  on  the  case,  noted  that 

it  was  the  first  conviction  by  a  jury  in  a  case  of 
this  kind  and  the  second  conviction  in  this  city 
under  section  1,180  [sicj  of  the  penal  law,  the 
first  being  thirty  years  ago  by  the  justices  in 
Special  Sessions  against  the  producers  of  Sam  T. 
Jack's  burlesque  show  Orange  Blossoms. -^^ 

Schildkraut  and  Weinberger  were  subsequently  fined  $200 

1(S 

each,  while  the  others  received  suspended  sentences.     On 

appeal,  the  case  went  before  the  Appellate  Division  which 
affirmed  the  decision  of  the  lower  court.  The  defendants 
appealed  once  again,  this  time  to  the  New  York  Court  of 

Appeals,  which  finally  dropped  the  indictments  against  all 

17 

of  the  defendants. 

Despite  the  legal  action  taken  against  the  managers 
and  actors  of  God  of  Vengeance,  controversial  plays  con- 
tinued to  appear  in  Nev;  York  City's  theatres.   The  play 
jury,  which  had  been  established  in  1922  fsee  Chapter  III) , 
used  its  power  sparingly  and  showed  a  reluctance  to  condeirtn 


■""^.Ibid.  ,  May  24,  1923,  p.  1. 
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the  plays  it  examined.   District  Attorney  Banton  became 

disenchanted  with  the  play  jury's  accomplishments  and,  on 
February  4,  1927,  he  decided  to  abolish  the  jury  and  prose- 
cute producers  and  actors  of  immoral  plays  under  criminal 

1  p 
law.  °   He  took  the  position  that  he  could  prosecute  under 

section  1140-a  of  New  York's  penal  law  which  finds  parties 
contributing  to  an  immoral  performance  guilty  of  a  mis- 
demeanor. 

Five  days  later,  on  February  9,  District  Attorney  Benton 
carried  out  his  threat.   He  had  the  police  raid  three 
theatres  and  serve  warrants  for  the  arrest  of  forty-one 
people.   At  the  Empire  Theatre,  where  Edouard  Bourdet's 
The  Captive  (a  drama  about  a  woman's  abnorm.al  love  for 
another  woman)  was  playing,  manager  George  Knodolf,  Jr., 
director  Gilbert  Miller,  and  ten  others  were  placed  under 
arrest.   Eight  members  of  the  company  of  W.  F.  Dugan ' s  The 
Virgin  Man,  a  play  about  three  women  who  attempt  to  seduce 
a  young  innocent  man,  were  also  arrested  at  the  Princess 
Theatre,   Benton's  third  arrest  v;as  made  at  Daly's  Sixty- 
third  Street  Theatres,  where  twenty-one  people  were  taken  to 
police  headquarters  for  appearing  in  a  questionable  play 

Ih 
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229 

entitled,  Sex.  Mae  West,  v/ho  was  among  those  arrested,  was 
believed  to  have  helped  author  the  play  under  the  pseudonym 
of  Jane  Mast.  The  play  was  a  rather  disjointed  effort  in 
which  love  scenes  were  set  in  Montreal,  Trinidad,  and  West- 
chester County,  New  York.  On  the  day  following  the  mass 
arrests,  the  New  York  Supreme  Court  enjoined  police  of- 
ficials from  closing  the  theatres  unless,  and  until,  the 

courts  found  the  three  parties  guilty  of  presenting  an 

20 

immoral  performance. 

Since  the  New  York  Supreme  Court  had  temporarily  al- 
lov/ed  performances  of  the  three  plays  to  continue,  city 
officials  sought  another  way  to  close  one  of  the  plays. 
The  producer  of  The  Captive,  the  Charles  Frohman  Company, 
was  informed  that  if  it  v.-ithdrew  the  play  the  authorities 
v.'ould  drop  all  charges  against  the  company.   In  accordance 

with  this  agreement.  The  Captive  was  v/ithdrav/n  from  public 

21 

performance  en  February  16,  192  7. 

The  producers  of  The  Virgin  Man  were  not  as  fortunate 
as  the  Frohman  Company  had  been  with  The  Captive.   On 


^^Ibid. ,  February  10,  192  7,  p.  1. 
2^' Ibid.,  February  11,  192  7,  p.  1. 
2^ Ibid,,  February  17,  192  7,  p.  1. 
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March  28,  1927,  the  Court  of  Special  Sessions  convicted 
the  producers  of  The  Virgin  Man,  the  menibers  of  the  company, 
and  the  play's  author,  W.  F.  Dugan.   Dugan  and  the  two  pro- 
ducers, M.  Cohan  and  J.  Kromberg,  v;ere  given  sentences  of 

ten  days  in  jail  and  fines  of  $250  each.   The  members  of 

22 

the  cast  were  freed  on  suspended  sentences. 

The  last  of  the  three  plays.  Sex,  "the  combined  work  of 
at  least  three  inspired  pens,  including  that  of  Mae  West, 
who  played  the  lead,  v;as  the  most  offensive  of  the  three 
dramas.'     In  a  separate  judgm.ent,  a  jury  acquitted  the 
Sixty-third  Street  Theatre  Company  of  charges  in  connection 
with  the  play.   Since  John  Cort,  the  president  of  thie  Sixty- 
third  Street  Company,  had  done  nothing  more  than  permit  the 
play  to  be  performed  in  his  theatre,  the  complaint  against 
him  was  also  dismiissed.   The  court  chose,  instead,  to  focus 
its  attention  on  the  show's  producers  and  actors.   In  order 
to  avoid  trial  in  the  Court  of  Special  Sessions,  which  was 
"cclloqually  knov7n  as  'the  slaughter-house,'"    the  de- 
fendants managed  to  obtain  a  court  order  transferring  the 


2-ibid, ,  March  29,  1927,  p.  27. 
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trial  tc  a  Court  of  General  Sessions.   The  court  change 
apparently  rr.ade  no  difference  since,  on  April  5,  1927,  the 
producers  of  the  play,  Timoney  and  Morgans tern,  and  twenty 

meiTibers  of  the  cast  were  found  guilty  of  presenting  an  in- 

25 

decent  and  immoral  performance.     Two  weeks  later.  Miss 

West,  Timoney,  and  Morgans tern  received  a  sentence  of  ten 

days  in  jail:  the  other  nineteen  defendants  were  issued 

26 

suspended  sentences. 

Tlie  state  government,  feeling  a  need  for  even  stronger 
legal  measures,  especially  against  theatre  proprietors, 
passed  the  Wales  Stage  Regulation  Bill  only  one  day  after 
the  convictions  of  the  twenty-two  people  involved  with  the 
play  Sex.   Tliat  law,  it  will  be  recalled,  gave  the  licensing 
authority  the  right  to  revoke  a  license  upon  proof  of  con- 
viction of  an  oDScene  performance,  or  the  right  to  refuse  to 
renew  a  license  for  a  period  of  one  year  from  the  date  of 
revocation.   The  Wales  Bill  superseded  the  decision  handed 
down  in  People  v.  Woods  that  the  coinm.issioner  of  licenses 
did  not  havc;  the  power  to  revoke  theatre  licenses.   The  1927 
Wales  Bill,  comrrionly  called  the  "padlock  lav,  "  posed  a  con- 
tinuing threat  re  New  York  theatre  owners. 


^^New  York  Times,  April  6,  192  7,  p.  1 
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It  was  believed  by  some  that  the  padlock  law  had  been 
conceived  and  passed  in  order  to  stop  a  renewal  of  per- 
formances of  The  Captive,  the  play  w?iich  the  Charles  Froh- 

man  Company  had  voluntarily  withdrawn  from  the  stage  in 

.27 
order  to  avoid  prosecution.     A  second  conflict  over  the 

prohibition  of  The  Captive  did  occur,  however,  when  pub- 
lisher Horace  Liveright  bought  the  rights  to  the  play,  and 
attempted  to  carry  out  its  production.   Although  the  court 
had  extracted  promises  from,  four  members  of  the  original 
cast — including  leading  actress  Helen  Menken — never  to  per- 
form the  drama  again,  the  entire  original  cast  contracted 
to  perform  in  the  Liveright  production.   The  plan,  insofar 
as  the  cast  was  concerned,  was  to  allow  court  action  to  run 
its  course  in  hopes  that  The  Captive  could  be  presented 
again.   They  did  agree,  however,  that  they  would  not  actu- 
ally perform  the  play  until  it  had  been  cleared  by  the  court. 
Stage  manager  Percy  Shostac  refused  to  make  that  concession, 
however,  and,  as  a  result,  he  was  charged  v/ith  a  willful 
attempt  to  violate  the  terms  of  agreement  under  which  the 
earlier  charges  had  been  dropped.   The  district  attorney's 


^■"Padlocks  for  Plays,"  The  Nation,  CXXIV  (April, 
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office  elected  not  to  make  a  test  case  out  of  the  matter  and 

28 

dismissed  the  charges  against  Shostac. 

Having  already  bought  the  rights  to  the  play,  and  being 
determined  to  produce  it,  Liveright  leased  the  Waldorf 
Theatre  in  preparation  for  an  April  4  opening.   The  lease 
contained  a  provision  which  stipulated  that,  if  the  play 
violated  the  law,  the  agreement  would  be  cancelled.   On 
February  26,  192  7,  only  about  one  week  before  the  antici- 
pated opening  night,  the  Waldorf  TOieatres  Corporation  gave 
Liveright  notice  that  the  play  was  not  to  be  produced  in  its 
theatre  because  the  district  attorney's  office  contended 
that  the  play  was  obscene  and  immoral.   As  might  be  ex- 
pected, Liveright  immediately  took  legal  action,  his  position 
being  that  the  play  had  not  actually  been  found  obscene  or 
imrr.oral  under  law  and  that  the  threatre  corporation  had 
acted  on  the  district  attorney's  opinion,  which  was  not  a 
legal  judgment.   Liveright  further  contended  that  until  such 
time  as  the  court  held  the  play  to  be  obscene  he  was  en- 
titled tc  produce  the  play  at  the  Waldorf  Tlieatre.   Despite 
Liveright ' s  contention  that  the  play  had  not  yet  been  legally 
declared  obscene,  the  New  York  Supreme  Court  denied  his 
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mcticn  to  enjoin  the  Waldorf  Theatres  Corporation  from 
breaking  their  contract.   Liveright,  not  to  be  denied, 

appealed  the  case  and  the  litigation  continued  in  the 

29 

AppelJ.ate  Divxsion  of  the  New  York  judicial  system. 

Liveright ' s  affidavit  to  the  Appellate  Division  stipu- 
lated that  The  Captive  had  received  international  recogni- 
tion, that  it  had  received  excellent  criticisms  by  theatri- 
cal critics,  that  the  citizen's  play  jury  had  reviewed  the 
play  and  sanctioned  it,  that  clergymen,  physicians,  and 
scientists  had  lauded  its  frank  and  honest  theme,  and  that 
the  drama  could  be  found  in  numerous  book  shops  in  Nev;  York 
as  well  as  in  the  New  York  Public  Library.   Finally,  in  an 
attempt  to  prove  that  he  wasn'r  simply  trying  to  cause 
controversy,  Liveright  pointed  out  that  he  had  attempted 

to  acquire  rights  to  The  Capti.ve  before  the  Frchm.an  Theatre 

30 

Corporation  produced  the  play. 

Judge  McAvoy,  who  rendered  the  majority  opinion  in  the 
case,  noted  tliat  Liveright  was  as?<ing  for  two  judgmencs 
from  the  court.   First,  he  v;ar.ted  the  court  to  determine 
whether  the  play  was  obscene,  im.Tioral,  or  indecent.   Second, 


2Q 
'  Liven  en t  v .  Waldorf  T^ieatres  Corporation,  220  App . 
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upon  a  favorable  judgment  concerning  the  play's  character, 
Liveright  was  asking  that  the  court  dispatch  an  order  to 
enjoin  the  public  authorities  from  interfering  with  the 
production  of  The  Captive.   In  regard  to  the  first  plea — 
that  the  court  rule  the  play  not  obscene — Judge  McAvoy 
stated  that  such  a  procedure  would  have  the  courts  acting 

as  civil  censors,  and  that  "the  law  places  no  such  duty  or 

31 

burden  on  the  civil  side  of  the  judicial  force."     Instead, 

McAvoy  noted  that 

the  supression  of  vicious  and  imm.oral  plays  or  • 
publications  is  in  its  primary  stage  committed  to  the 
police  officials  and  prosecuting  authorities  v/hose 
activities  are  immediately  cognizable  in  the  criminal 
courts  by  examination  and  trial  of  the  accused. 

Since  the  court  believed  that  police  officials  and  prosecut- 
ing authorities  had  to  press  charges  before  the  court  could 
consider  the  matter  of  the  play's  moral  character,  and  since 
the  district  attorney's  office  had  skillfully  dropped  all 
charges,  including  those  pressed  against  stage  manager 
Shcstac,  Judge  McAvoy  held  that  Liveright  and  his  followers 
could  not  secure  the  opinion  of  the  court.   When  considering 
Liveright 's  request  that  the  court  force  the  theatre  owners 
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to  honor  their  contract.  Judge  McAvoy  ruled  in  favor  of 

Vi'aldorf  Theatres  Corporation  and  refused  to  enjoin  them  from 

33 

interfering  with  Liveright ' s  production. 

The  problem  which  arose  as  a  result  of  this  case  is 
obvious.   The  district  attorney  or  the  commissioner  of 
licenses  could  censor  a  play  without  taking  due  legal  action 
to  achieve  his  purpose.   Because  of  the  threat  of  the  pad- 
lock law,  an  official  had  only  to  advise  a  theatre  ovmer 
that  he  felt  a  play  was  obscene  and  the  theatre  owner,  to 
protect  himself,  v/ould  not  permit  the  play  to  be  performed 
in  his  house.   One  response  to  the  situation  was  that  it 
was  ironic  that 

the  same  individual  [_  commissioner  of  licensesj  who 
has  it  within  his  power  to  decide  whether  Chris 
Poppadopalous  shall  continue  to  operate  his  boot- 
black stand,  or  whether  a  Broadway  theatre,  for  a 
period  ranging  from  a  day  to  a  year,  shall  or 
shall  not  continue  to  house  any  more  plays. 

One  of  the  best  examples  of  the  effects  of  the  padlock 

law  was  provided  when  E.  Boyd's  translation  of  a  play 

entitled  Maya ,  by  S.  Gantillon,  was  forced  to  close  on 

March  3,    192S.   The  drama,  which  had  been  playing  at  the 


^^Ibid.,  p.  186. 
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Shubert  brothers'  Comedy  Theatre,  was  concerned  with  the 
attempts  of  a  prostitute  to  help  a  man  realize  an  ideal 
through  the  medium  of  the  senses.   Shortly  after  the  play 
had  opened,  Lee  Shubert  claimed  that  District  Attorney 
Banton  had  informed  him  that,  unless  Maya  was  withdrawn  from 
the  stage,  he  could  expect  to  have  the  theatre's  license 
revoked.   License  Comjnissioner  Banton  subsequently  denied 

any  move  to  have  the  theatre  padlocked,  but  as  a  precaution, 

35 

Shubert  announced  that  Maya  would  close  on  March  3,  1928. 

Although  no  charges  were  filed  during  the  episode,  Banton 's 
purposes  were  realized.   This  instance  serves  as  testimony 
to  the  incidental  power  authorities  obtained  through  the 
padlock  law. 

Two  years  later,  in  1930,  the  focus  of  dramatic  censor- 
ship shifted  to  another  area--the  published  version  of  the 
play  rranuscript.   Philip  Pesky,  an  employee  at  Sc?iulte's 
Bor.ik  Store  in  New  York  City,  had  t?!e  responsibility  of 
waiting  on  customers  and  selling  books  to  them  when  the 
occasion  arose.  On   October  7,  1929,  Pesky  was  charged  with 
possessing  Austrian  dramatist  Arthur  Schnitzler's  "series 


•^^New  York  Times,  February  29,  192  8,  p.  28. 
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of  ten  comedies,"    entitled,  Reigen  (Hands  Around),  "with 

intent  to  sell  and  show  tlie  same,  and  which  was  a  lev;d, 

..37 

lascivious,  indecent,  obscene,  and  disgusting  booX." 

The  "ten  comedies"  to  which  the  court  referred  are  a  cycle 
of  little  episodes,  implying  sexual  interplay.   The  ten 
scenes  deal,  respectively,  with  a  prostitute  and  a  soldier, 
the  soldier  and  a  parlor  maid,  the  parlor  maid  and  a  young 
man,  the  young  man  and  a  young  wife,  the  young  wife  and  her 
husband,  the  husband  and  a  sweet  young  girl,  the  girl  and 
a  poet,  the  poet  and  an  actress,  the  actress  and  a  count, 
and,  finally,  the  count  and  the  prostitute  of  the  first 
scene.   Pesky,  who  v/as  indicted  under  section  1141  of  the 
New  York  Penal  Law  dealing  with  obscene  prints  and  articles, 
appeared  before  the  New  York  Court  of  Special  Sessions  on 
November   18,  192  9.  He   was  found  guilty  of  possessing  an 
obscene  book  with  an  intent  to  sell  it.   Pesky  appealed  the 

decision,  however,  and  the  case  came  before  the  New  York 
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Supreme  Court,  the  Appellate  Division,  on  June  23,  1930. 
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People  V.  Pesky,  243  K.Y.S.  193,  195  (App.  Div.  1930) 


^"^Ibid.,  p.  194. 


^'^Ibid.,  c.  193. 
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Fesky's  defense  j.n  the  case  centered  around  three  argu- 
ments.  First,  he  contended  that  he  did  not  know  how  the 
book  came  to  be  a  product  for  sale  in  the  bookstore. 
Second,  Pesky  averred  that  he  had  never  read  Hands  Around, 
nor  was  he,  at  that  time,  informed  of  its  contents. 
Finally,  Pesky  claimed  that  the  book  was  not  obscene,  and 
therefore,  the  sale  of  the  book  v/as  no  violation  of  the  law. 

In  dealing  with  those  arguments  in  the  majority  opinion. 

Judge  Martin  chose  to  ignore  Pesky 's  claim  that  he  did  not 

know  the  book  was  on  sale  and  that  he  was  uninform.ed  of  its 

contents.   He  turned  his  attention,  instead,  to  the  question 

of  whether  the  book  was  indecent  and  whether  it  did  violate 

the  law.   The  opinion  acknowledged  that,  while  people  have 

different  standards  for  determining  what  is  obscene,  the 

important  point  was  whether  the  material  would  corrupt 

morals.   Judge  Martin  then  proceeded  to  cite  two  lines  from 

the  publisned  version  of  the  play  as  an  indication  of  its 

questionable  moral  stature.   Thar  segment  of  the  opinion 

follows . 

It  is  admitted  that  this  book  deals  with  a  distinct 
type  of  literature,  a  type  evidently  intended  for 
certain  private  consumption.   One  sentence  is 
sufficient  to  illustrate  this  fact:   'Poet:   Then 
it's  your  leading  m£n--Eenno — .   Actress:   Non- 
sense,  He  doesn't  care  for  women  at  all — didn't 
vou  know  that?   He  carries  on  with  the  *  *  *"   This 
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last  quotation  stamps  the  author  as  a  man  whose 

thoughts  thus  expressed  cannot  escape  being 

39 
characterized  as  indecent. 

The  court's  conclusions  was  that  Schnitzler's  Hands  Around 

did,  indeed,  corrupt  morals  and  that  it  was,  therefore, 

obscene.   The  decision  of  the  lower  court  was  affirmed  and 
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Pesky  was  found  guilty  as  charged. 

It  should  be  pointed  out  that  two  of  the  five  judges 
hearing  the  Peslcy  case  disagreed  with  the  majority  opinion — 
Judges  Sherman  and  McAvoy.   In  a  dissenting  opinion  written 
by  Judge  McAvoy,  they  expressed  their  belief  that  "it  is  no 

part  of  the  duty  of  courts  to  exercise  a  censorship  over 
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literary  productions. 

Perhaps  the  most  significant  fact  about  the  Pesky  case 

is  the  fact  that  the  court  felt  no  obligation  to  evaluate 

Hands  Around  on  the  basis  of  the  text  as  a  whole.   On  the 

contrary,  the  m.ajority  of  the  judges  believed  that  it  was 

necessary  only  to  find  a  line  in  the  play  which  was,  in  its 

opinion,  obscene.   In  essence,  if  a  line  in  a  play  is  found 

to  be  obscene,  the  play  is  obscene. 


^^Ibid.,  pp.  197-198. 


^•^Ibid. ,  p.  198. 


^-^Ibid.,  p.  199, 
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The  events  leading  to  the  next  censorship  case  of  note 
began  in  September,  1930,  when  pla^^'wright  John  Kirkland's 
Frank ie  and  Johnnie  appeared  at  the  Carlton  Theatre  in 
Jamaica,  New  York.     The  play,  based  on  the  old  folk  song 
by  the  same  title,  involved  the  country  boy,  Johnnie,  and 
his  actions  at  a  St.  Louis  resort  which  he  visited  to  in- 
dulge in  drinking,  gambling,  and  prostitution.   The  Jamaica 
police  arrested  Kirkland  and  others  involved  in  the  produc- 
tion, including  Charles  Wendling,  the  manager.   They  were 
charged  under  section  1140-a  of  the  New  York  state  law, 
v/hich  prohibits  obscene  perform.ances .   ^Vhen  the  case  came 

before  a  New  York  Court  of  Special  Sessions,  a  decision  was 
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rendered  against  Kirkland  and  his  associates.     They 

appealed  the  decision  and  the  case  was  reviewed  by  the 

Appellate  Division  of  the  Supreme  Court,  which  affirmed  the 

44 
lcv;er  court's  judgment.     The  theatre  group  proceeded  to 

appeal  that  decision  also  and,  on  March  3,  1932,  the  matter 


^"^  "Planners  and  Morals  on  Margin,"  Theatre  Arts  Monthly, 
]^7I  (June,  1932),  456. 

"^^People  V.  Wendling,  81  .American  Law  Reports  799  (N.Y. 
1932)  (Rochester:   Lawyers  Co-operative  Publishing  Co., 
1932),  hereafter  cited  as  A.L.R. 

''-'*Ibid. 
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came  before  the  seven  judges  of  the  New  York  Court  of 
Appeals .  ^ 

In  that  appeal,  Kirkland  and  his  associates  contended 
that  the  testimony  used  against  them  was  insufficient,  and 
that  it  had  not  been  established  that  the  play  did  offend 
decency.   Attorneys  Mordecai  Konowitz  and  Charles  Sullivan, 
who  represented  the  people  of  New  York,  submitted  that  the 
play  was  obscene  beyond  reasonable  doubt.   Judge  Pound,  vrho 
delivered  the  majority  opinion,  did  concede  that  "the  lan- 
guage of  the  play  is  coarse,  vulgar,  and  profane;  and  plot 
cheap  and  tawdry."'*^   He  also  noted  that,  in  the  play, 
prostitutes  were  freely  represented  on  the  stage.   The 
opinion  went  on  to  note,  however,  that  neither  the  language 
of  the  play  nor  its  use  of  prostitutes  necessarily  incited 
iiTunorality .   In  terms  of  the  latter.  Judge  Pound  noted 
that  "the  Bible  talks  bluntly  of  harlots  and  whores,  but  it 
does  not  incite  to  immorality.'     He  noted  also  that  the 
language  in  the  play,  although  coarse,  was  in  keeping  with 
the  subject  and  setting  of  the  play.   In  this  connection 

^^Ibid.,  p.  800. 
^^ibxd. 


243 
he  stated  that,  "unless  we  say  that  it  is  obscene  to  use 
the  language  of  the  street  rather  than  that  of  the  scholar, 
the  play  is  not  or>scene.  ... 

Having  expressed  itself  in  the  above  manner,  the  court 
held  that  the  play  v;as  not  obscene.   The  decisions  of  the 
tv/o  lower  courts  were  reversed  and  the  charges  against  those 
associated  with  Frankie  and  Johnnie  were  dismissed.   Al- 
though three  of  the  seven  judges  dissented,  no  dissenting 
opinion  was  written. 

The  decision  in  this  highly  significant  case  wais  en- 
couraging to  theatre  practitioners.   While  they  were  aided 

by  the  fact  that  the  court  took  the  position  that  it  was  not 

49 
a  censor  of  plays,    the  court  did  make  it  clear  that  the 

decision  was  not  intended  to  sanction  obscenity  on  the 

stage.     Nevertheless,  the  ruling  was  a  major  triumph  for 

theatre.   It  made  it  possible  for  playwrights  to  use  vulgar 

settings  and  profane  language,  when  artistically  necessary, 

with  fev/er  fears  of  legal  repercussions. 
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Ibid. ,  p.  801 


^"Ibid.,  p.  800, 


-°Ibidw  o.  801, 
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In  September,  1932,  the  same  year  the  case  involving 
the  production  of  Frajikie  and  Johnnie  v/as  being  decided, 
the  issue  involving  obscenity  and  theatre  licensing  in  Nev; 
York  City  was  re-opened.   It  will  be  remembered  that,  in  the 
1922  litigation  involving  producer  Al  Woods,  the  court 
had  ruled  that  Commissioner  of  Licenses  Gilchrist  had  no 
pov/er  to  revoke  a  theatre  license;  he  was  merely  empowered 
to  renew  licenses.   Later,  however,  the  padlock  law  had  been 
enacted.   That  lav/  gave  the  commissioner  of  licenses  the 
right  to  close  a  theatre  in  which  an  obscene  performance 
was  presented  for  a  period  as  long  as  one  year.   In  1932, 
the  Eltinge  Theatre,  which  had  been  the  site  of  burlesque 
shows  for  a  considerable  period  of  time,  became  the  target 
of  a  nev/ly  appointed  comjnissioner  of  licenses,  James 
Geraghty.   The  ov/ners  of  the  Eltinge  Theatre,  Rudhlan 
Amusement  Corporation,  sought  a  license  renewal  when  their 
license  expired  on  May  1,  1932.   On  September  19,  long  after 
the  Rudhlan  Corporation's  license  had  expired,  Commissioner 
of  Licenses  Geraghty  denied  their  application  for  renev/al. 
Rudhlan  J-jriUsenent  Corporation,  therefore,  proceeded  legally 
to  request  that  a  peremptory  order  of  mandamus  (an  absolute 
and  final  order  by  a  court)  be  directed  to  Geraghty  ordering 
him  CO  issue  the  license  ro  the  Eltinge  Theatre.   The 
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corporation's  case  eventually  came  before  Judge  Shientag  of 
the  Xew  York  Supremo  Court. 

Although  Rudhlan  Amusement  Corporation  lodged  a  number 
of  argum.ents  for  the  peremptory  order  of  mandamus,  the  re- 
quest was  based  on  three  major  contentions.   First,  the 
corporation  contended  that  Geraghty's  refusal  to  renew  the 
theatre  license  was  tantamount  to  license  revocation,  but 
that,  legally,  a  commission  of  licenses  could  not  revoke  a 
license  until  a  theatre  owner  had  been  found  guilty  of 
offering  an  obscene  performance.   They  noted  that,  in  their 
case,  there  had  been  no  conviction.   Second,  the  corporation 
contended  that  the  commissioner  of  licenses  had  no  dis- 
cretionary power  to  refuse  a  theatre  license.   Finally, 
they  argued  that,  even  if  Geraghty  had  discretionary  powers, 

his  refusal  to  issue  the  theatre  license  was  based  on  false 
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information  ana  biased,  arbitrary  judgment. 

Judge  Shientag  responded  to  the  arguments  of  Rudhlan 
/imusement  Corporation  individually.   Concerning  the  con- 
tention that  the  refusal  was,  in  essence,  revocation,  the 
court  agreed  that  under  the  1927  padlock  law  the  comjnissioner 


In  re  Rudhlan  Amusement  Corporation  262  N.Y.S.  269 
(Sup.  Ct .  1932) . 

5? 
"  Ibid. ,  o.  2  74 . 
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of  licenses  had  been  granted  the  right  to  revoke  theatre 
licenses  only  after  there  had  been  a  conviction  due  to  an 
obscene  performance.   The  court,  however,  did  not  consider 
Geraghty's  action  to  be  one  of  revocation  since  the  matter 
involved  the  issuance  of  a  new  license.   Because  the  commis- 
sioner of  licenses  '  refusal  to  renev;  a  license  was  not 
contingent  on  conviction,  as  was  license  revocation.  Judge 
Shientag  declared  that  Geraghty's  actions  were  entirely 
within  rights.   Ti-irning  to  the  argument  concerning  Geraghty's 
lack  of  the  discretionaiy  power  necessary  to  refuse  a  theatre 
license,  Judge  Shientag  submitted  that,  in  establishing  the 
office,  it  was  the  intent  of  the  legislature  to  provide  the 
commissioner  of  licenses  with  discretionary  power.   In  other 
words,  the  court's  position  was  that,  while  the  coirimissioner 
of  licenses  was  authorized  to  issue  theatre  licenses,  it  was 
not  mandatory  that  he  issue  a  license  when  it  was  requested 
by  the  theatre  owner.   The  corporation's  allegation  that 
Geraghty  had  refused  their  request  for  a  license  on  the 
basis  of  false  information  and  biased,  arbitrary  judgment 
was  solidly  rejected  by  the  court.   Judge  Shientag  noted 
that  Coirimissioner  of  Licenses  Geraghty  had  held  lengthy 
hearings  during  which  the  deputy  police  corarriissioner  and 
segments  of  the  general  public  had  testified  against  the 
burlesque  performances  which  had  been  held  at  the  Eltinge 
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Theatre.   That,  according  to  the  judge,  was  objective  evi- 
dence and  reason  enough  to  refuse  to  renew  the  theatre's 
license.   Having  disposed  of  the  Rudhlan  Amusement  Corpora- 
tion's arguments.  Judge  Shientag  denied  the  peremptory  order 
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of  mandamus. 

The  case  involving  the  Eltinge  Theatre's  license  had 
facets  which  bear  mentioning.   Although  it  was  purely  obiter 
dictum,  the  court  made  it  clear  that  the  192  7  padlock  law, 
which  gave  the  commissioner  of  licenses  the  power  to  revoke 
a  theatre  license  if  the  theatre  housed  an  obscene  perform- 
ance, was  not  going  to  be  taken  lightly,  and  that  there 
would  be  a  strict  interpretation  of  that  law.   A  second 
interesting  aspect  of  the  case  was  that  Geraghty's  decision 
not  to  issue  a  new  license  to  the  Eltinge  Theatre  was  based 
upon  numerous  burlesque  productions,  and  not  upon  a  single, 
specific  performance.   It  would  appear,  therefore,  that  the 
coiraTiissionGr  was  lashing  out  at  burlesque  in  general  and  not 
following  the  traditional  pattern  of  considering  individual 
productions  about  which  questions  of  appropriateness  had 
been  raised. 


^^roid.,  pp.  274-282. 
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Another  significant  case  involving  a  city  official's 
bias  and  arbitrary  judgment  was  recorded  in  the  federal 
courts  in  193  5.   The  case  centered  around  a  1933  dramatiza- 
tion of  Erskine  Caldwell's  Tobacco  Road  which  was  written 
by  the  author  of  the  previously  contested  Frankie  and 
Johnnie,  John  Kirkland.   The  play  dealt  with  life  among  poor 
people  in  the  tobacco  backlands  of  Georgia.   Although  it  - 
contained  allusions  to  seduction,  adultery,  and  incest, 
perhaps  the  most  startling  aspect  of  Tobacco  Road  was  its 
unabashed  profanity.   Kirkland  and  his  producer,  Sam'  Grisman, 
encountered  innumerable  conflicts  when  they  attempted  to 
tour  the  play  and,  in  Chicago,  in  1935,  official  action  was 
taken  to  halt  performances  of  it  at  the  Selwyn  Theatre. 

After  the  play  had  run  for  seven  weeks  at  the  Selwyn, 
Mayor  Edward  Kelly,  who  had  the  power  to  issue  and  revoke 
theatre  licenses,  decided  to  revoke  the  Selwyn  Theatre's 
license.   His  justification  for  the  action  was  that  Tobacco 
Road  v;as  an  indecent  and  obscene  play.   Kirkland  and  Grisman 

ir:.rr;'r:d lately  sought,  and  received,  an  injunction  against 
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Kelly's  actions  from  the  United  States  District  Court. 

Refusing  to  accept  the  District  Court's  decision  as  final. 


^"^  "Tobacco  Road:   Legal  Farce  Grows  out  of  Drama  in 
Chicago,"  '■^ev^s-Week,  November  9,  1935,  p.  38. 
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Wayor  P'elly  appealed  the  judgment  and,  en  November  21,  1935, 

the  case  came  before  the  United  States  Circuit  Court  of 
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Appeals. 

The  city  of  Chicago,  represented  by  Mayor  Kelly,  not 
only  submitted  a  script  of  the  play  as  evidence  of  its 
indecency,  but  they  also  introduced  affidavits  from  an  ex- 
governor,  judges,  members  of  the  bar,  and  other  people  who 
had  seen  the  production  and  judged  it  to  be  unwholesome. 
Kirkland's  defense  v/as  based  on  the  play's  literary  merit 
which  he  sought  to  establish  through  the  testimony  of  pro- 
fessional writers,  professors  of  literature,  members  of 
civic  theatre  organizations,  and  leading  clerics.   One  of 
Kirkland's  witnesses  testified  that  Tobacco  Road 

is  of  Zola-like,  realistic  character,  representative 
and  reproductive  of  a  phase  of  life  in  the  southern 
part  of  the  United  States  so  sordid  and  revolting 
as'  to  inspire  in  hearers  the  zeal  of  crusaders  to 
bring  about  the  removal  of  such  festers  from  our 
national  social  structure, 
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It  was  obvious  that  both  parties  expected  the  court  to  rule 
on  the  decency  of  the  play,  with  that  ruling  determining 
whether  the  production  should  be  allowed  to  continue  in 
Chicago. 


-^Chicago  v.  Kirk land,  79  F.2d  963  (7th  Cir.  1935). 
^"rbid.,  p.  964. 
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In  the  majority  opinion.  Judge  Lindley  made  it  clear 
that  the  court  would  not  rule  on  the  decency  of  the  play. 
Ke  noted  that  the  court  "is  not  a  superior  arbiter  of  right 
or  v;rong,  or  the  custodian  of  the  moral  or  ethical  standards 
of  citizens."     The  opinion  was  addressed  to  only  one  ques- 
tion, namely,  whether  Mayor  Kelly  had  acted  arbitrarily,  or 
whether  he  had  acted  upon  evidence  that  would  justify  his 
conclusion  that  performances  of  the  play  should  be  dis- 
continued in  Chicago.   After  noting  that  Mayor  Kelly  had 
seen  the  play.  Judge  Lindley  held  that  the  mayor  had'  not 
acted  arbitrarily,  and  that  he  was  fully  within  his  rights 
to  pursue  whatever  course  of  action  he  deemed  necessary. 
On  the  basis  of  this  reasoning,  the  Circuit  Court  of  Appeals 
reversed  the  decision  of  the  District  Court  and  dissolved 
the  preliminary  injunction  Kirkland  had  obtained  to  prevent 
Mayor  Kelly  from  revoking  the  license  of  the  theatre  at 
which  Tobacco  Road  was  playing.  ° 

The  most  interesting  and  important  aspect  of  Chicago  v. 
Kirkland  is  the  fact  that  the  federal  court  made  no  claim 
ro  the  right  of  censorship.   On  the  contrary.  Judge  Lindley 


^"^rpjd. 


Ibid.,  p.  966. 
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made  it  quite  clear  that  it  was  not  the  court's  responsi- 
bility to  decide  such  matters,  and  that  the  court  was 
empowered  only  to  decide  whether  the  censor  had  acted 
arbitrarily.   In  this  case,  the  court  chose  to  rely  on  the 
decision  rendered  by  the  local  authority — the  mayor  of  the 
city  in  which  the  violation  occurred.   The  matter  of  the 
play's  obscenity  was  left  to  the  judgment  of  the  mayor; 
the  interpretation  of  the  term  was  his,  not  that  of  a 
court  of  law. 

Although  the  right  of  a  city  official  to  revoke  theatre 
licenses  had  been  tested,  the  question  of  whether  a  license 
could  be  revoked  prior  to  the  time  a  play  was  found  to  be 
obscene  did  not  become  a  major  issue  in  the  courts  until 
1935.   In  that  year,  however,  events  arose  which  made  the 
issue  one  of  great  importance.   Tlie  theatre  in  question  was 
the  Holly  Holding  Corporation's  Republic  Theatre  in  New 
York  City,  where  burlesque  shows  were  frequently  presented. 
The  corporation  applied  to  Commissioner  of  Licenses  Paul 
Moss  for  a  license.   On  May  1,  1935,  they  received  a  license 
which,  supposedly,  was  effective  for  one  year.   Cn  September 
13,  1935,  however,  Moss  notified  rhe  corporation  that  its 
license  was  to  be  suspended  as  of  the  follov/ing  day  due  to 
the  burlesque  shows  which  had  been  performed  in  the  theatre. 
The  commissioner's  action  not  only  terminated  the  corporation's 
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activity  prior  to  the  expiration  date  of  the  license,  but 
that  action  vjas  taken  despite  the  explicit  terms  of  the  pad- 
lock law  which  stated  that  a  license  could  be  revoked  upon 
(not  prior  to)  an  obscenity  conviction.   Believing  that  the 
burlesque  shows  they  were  presenting  were  entirely  within 
legal  limits,  the  Holly  Corporation  filed  a  motion  for  an 
injunction  pendente  lite  (pending  litigation)  against  Moss. 
The  intent  was  to  stay  Moss'  action  until  such  time  as  one 
of  the  burlesque  shows  at  the  Republic  Theatre  was  actually 
found  to  be  obscene.   The  case  came  before  the  New  York 
Supreme  Court  which  denied  the  corporation's  motion  for  an 
injunction.   That  decision  was  based  on  a  1931  code  of 
ordinances  which  gave  the  commissioner  of  licenses  the 
authority  to  regulate  places  of  public  amusement  as  he 
deemed  necessary.   The  Holly  Holding  Corporation  appealed 

the  decision,  however,  and  the  case  came  before  the  New  York 
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Supreme  Court,  Appellate  Division,  on  December  27,  1935.-^^ 

VThen  appearing  before  the  liigher  court,  Ccmjnissioner 
Moss  aaain  argued  that  he  had  been  granted  the  power  to 
regulate  theatres  as  he  deemed  necessary  through  a  city 
ordinance.   J'adge  Untermyer,  who  wrote  the  m.ajority  opinion. 


^^Hollv  Holdinrr  Corporation  v.  Moss,  234  N.Y.S.  216 
(App.  Div.  1935) . 
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did  not  find  the  power  of  the  ordinance  a  valid  basis  for 
the  comnissioner ' s  actions.   He  pointed  out  that,  according 
to  the  padlock  law  of  1927,  the  comirdssicner  of  licenses  may 
revoke  a  theatre  license  only  after  those  involved  in  a  pro- 
duction in  that  theatre  have  been  convicted  of  presenting 
an  obscene  performance.   He  asserted,  moreover,  that  the 
ordinance  which,  according  to  the  lower  court,  gave  Commis- 
sioner Moss  regulatory  control  over  the  theatre  was,  in 
reality,  not  intended  to  apply  to  theatre  at  all.   It  was 
Judge  Untermyer ' s  contention  that  the  ordinance  applied, 
instead,  to  numerous  other  occupations  and  trades.   Having 
disposed  of  Coirmissioner  Moss'  arguments,  the  appellate 
division  reversed  the  lower  court's  decision  and  granted 
the  motion  for  an  injunction  pendente  lite  which  prohibited 
Moss  from  revoking  the  Republic  Theatre  license  until,  or 
unless,  one  of  rhe  burlesque  performances  was  ruled 

obscene.     The  New  York  Court  of  Appeals  later  affirmed 
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that  judgm.ent,  thus  ending  the  litigation. 

Tne  importance  of  the  case  involving  Corrjnissioner  Moss 
3.nd   -cVie  Holly  Corporation  is  obvious.   In  a  direct  test,  the 
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court  held  strictly  to  the  192  7  padlock  law's  provision 
that  an  obscenity  conviction  was  prerequisite  to  any 
revocation  of  a  theatre  license.   This  virtually  eliminated 
the  possibility  of  theatre  managers  being  intimidated  by  a 
license  commissioner,  as  in  the  previously  noted  instance 
in  which  the  play  Maya  was  withdrawn  from  production  at  the 
Shubert  Theatre  because  of  a  commissioner's  threats.   The 
question  of  whether  a  comrrdssioner  of  licenses  was  empowered 
to  censor  plays,  which  had  been  included  merely  as  obiter 
dictum  in  previous  cases,  was  temporarily  resolved  through 
this  major  dispute. 

Tlie  controversy  between  Commissioner  Moss  and  the  New 
York  burlesque  theatre  owners  continued  despite  the  above 
ruling,  however,  and  produced  some  of  the  most  critical 
actions  in  the  history  of  tlieatre  censorship.   Perhaps  the 
strife  between  the  two  parties  was  at  its  peak  in  May,  1937, 
when  Commissioner  Moss  refused  to  renew  the  licenses  of  all 
New  York  City  burlesque  theatres  for  a  period  of  thirteen 
weeks.   When  tbie  theatres  were  allowed  to  reopen,  the  term, 

"burlesque,  "  had  been  proscribsd  at  the  request  of  Ccmrnis- 
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sioner  Moss. 


Bonserk  Theatre  Corporation  v.  Moss,  34  N.Y,S.2d  541, 
543  {Sup.  Ct.  1942) . 
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In  1942,  Commissioner  Moss  took  still  further  restric- 
tive action  against  the  burlesque  theatres.   In  February'  of 
that  year,  the  license  of  a  burlesque  house  known  as  the 
Gaiety  Theatre  expired  and  Commissioner  Moss  informed  the 

theatre's  owners,  Isidore  Herk  and  Harold  Minsky,  that  their 

63 
license  was  not  to  be  renewed.     Kerk  and  Minsky  immedi- 
ately applied  for  a  court  order  to  compel  Commissioner  Moss 

to  renew  the  license.   The  case  reached  the  New  York  Supreme 

64 

Court  on  April  11,  1942,  where  Judge  Levy  heard  the  case. 

The  owners  of  the  Gaiety  Theatre  (Herk  and  Minsky) 
argued  that  Commissioner  Moss  had  systematically  coerced  and 
vexed  the  owners  of  burlesque  theatres  in  an  attempt  to 
cause  them  to  abandon  their  business.   They  also  contended 
that  Moss'  refusal  to  renew  the  license  was  an  arbitrary 
action  to  "circumvent  appropriate  court  procedures  based 

upon  specified  charges  of  law  infractions  [obscenity 
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chargesj  ,  all  in  accord  with  the  wishes  of  the  mayor." 

The  plantif f E '  third  and  final  argument  was  that  Commis- 
£ioner  Moss  had  no  authority  to  apply  a  standard  of 
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decency  as  a  basis  for  refusing  to  renew  the  theatre 

65 

license. 

The  theatre  owners'  arguments  that  Moss  was  attempting 
to  force  them  out  of  business,  and  that  his  refusal  to  renew 
the  license  was  an  arbitrary  action,  were  dismissed  by  Judge 

Levy.   The  judge  took  the  position  that  Moss  was  acting  for 

67 
society  "to  keep  the  reservoir  clean."     Nor  did  the  court 

rule  directly  on  the  plaintiffs'  last  contention — that 

Commissioner  Moss  did  not  have  the  authority  to  act  as  a 

censor.   Instead,  it  noted  that  "it  is  not  clear  how  the 

charges  of  one-man  rule,  censorship  and  usurpation  of 

judicial  power  can  be  sustained  where  the  complainant  has 

the  opportunity  for  immediate  review  by  appeal  to  this 

6R 
court.'     Judge  Levy  went  on  to  question  whether  burlesque 

could  even  be  considered  theatre  because  of  its  lack  of 

plot.   Finally,  the  court  observed  that,  v/hereas  a  license 

revocation  requires  an  obscenity  conviction,  refusal  to 

rene'w  i  license  does  not.   The  opinion  also  stated  that  an 

applicar.xon  for  a  license  contains  a  promise  that  no 
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violations  will  occur,  and  "if  in  the  light  of  all  the 
info2rmation  and  circumstances  at  hand  the  commissioner  be- 
lieves reasonably  and  in  good  faith  that  he  cannot  con- 
scientiously accept  the  promise,  he  need  not  await  actual 

69 
convictions  but  may  refuse  to  license.''     Pursuant  to  the 

above  reasoning.  Judge  Levy  denied  the  motion  for  a  court 

order  to  compel  Commissioner  Moss  to  renew  the  license  for 

70 

the  Gaiety  Theatre. 

The  main  issue  in  the  Gaiety  Theatre  case,  that  of 
whether  the  commissioner  of  licenses  had  the  authority  to 
act  as  censor,  was  answered  in  the  affirmative.   It  must 
be  borne  in  mind,  however,  that  the  case  dealt  with  a 
theatre  license  renevval,  and  not  revocation;  the  courts  had 
already  clearly  established  that  an  obscenity  charge  had  to 
be  sustained  before  a  license  could  be  revoked.   Another 
important  point  which  resulted  from  the  case  v/as  that  a 
burlesque  performance  was  considered  a  non-theatre  piece 
because  it  had  no  plot.   The  significant  implication  in  that 
view  is  that,  if  burlesque  is  not  theatre,  then  it  cannot 
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be  defended  as  an  art  product,  a  product  accepted  as  a  form 
of  free  expression  and  viewed  in  more  liberal  terms. 

The  plight  of  the  burlesque  theatre  owner  continued 
to  be  a  critical  one,  even  outside  the  state  of  New  York. 
One  striking  example  of  the  attempts  to  censor  burlesque 
productions  occurred  when  the  Adams  Theatre  Company  of 
Newark,  New  Jersey,  applied  to  the  director  of  public  safety 
(the  equivalent  of  New  York  City's  commissioner  of  licenses) 
for  a  theatre  license.   The  company's  application  clearly 
stared  that  the  theatre  would  be  used  for  burlesque,'  a  form 
of  entertainment  which  had  not  theretofore  been  used  by  the 
Adams  Theatre  Company.   Public  Safety  Director  Keenan  was 
of  the  opinion  that  no  good  would  arise  from  the  issuance  of 
the  license  and,  therefore,  denied  the  company's  applica- 
tion.  Believing  that  the  theatre  license  had  been  unjustly 
denied,  the  Adams  Theatre  Company  filed  a  court  motion  to 
review  the  denial  of  the  license.   The  Adams  motion  initi- 
ated -a  process  of  litigation  which  was  to  add  still  addi- 
tional critical  items  to  the  definition  of,  and  rulings  on, 
obscenity  in  tiiG  theatre  and  theatre  censorship.   The  New 
Jersey  Superior  Court,  after  viewing  the  facts  in  the  case, 
ordered  that  the  license  be  issued  to  the.  theatre  company. 
Director  of  Public  Safety  Keenan  appealed  the  decision,  and 
the  case  carae  befoie  the  New  Jersey  Superior  Court, 
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Appellate  Division,  which  simply  certified  the  appeal  to  the 
New  Jersey  Supreme  Court.   On  March  9,  1953,  t>ie  case  came 

before  the  New  Jersey  Supreme  Court,  where  seven  justices 

,  ^.    .       71 
reviewed  tne  issues. 

Director  Xeenan ' s  contention  was  simply  that  he  had 

been  authorized  through  a  city  ordinance  to  take  whatever 

action  was  '"necessary  for  the  furtherance  of  decency  and 

72 

good  order.'"     The  court  noted,  however,  that  burlesque 

is  a  form  of  speech  and  is,  therefore,  protected  under  the 
freedom  of  expression  clause  of  the  United  States  Constitu- 
tion.  Furthermore,  the  court  declared  that  the  state  of 
New  Jersey  operated  under  the  "dominant  effect"  test,  which 
asks  whether  the  dom.inant  note  of  a  presentation  is  erotic. 
Since  the  Adams  Theatre  Company  had  never  produced  burlesque 
in  Newark,  and  since  the  term,  'burlesque"  v/as  used  to 
describe  two  contrasting  types  of  shows--one  erotic  and  the 
other  wholesome  entertainment — the  court  held  that  the 


-'-^Adams  Theatre  Co.  V.  Fee  nan,  96  Atlantic  Reporter 
(Secor.d  Series)  519  (N.J.  1953)  (St,  Paul:   West  Publishing 
Co.,  1?53'',  hereafter  cited  as  A. 2d. 
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license  application  could  not  be  rejected,  and  Director 

73 

Keenan  v;as  ordered  to  issue  the  desired  theatre  license. 

The  importance  of  the  Adams  Theatre  Co.  v.  Keenan 
decision  -was  to  establish  that  a  public  official  could  not 
deny  a  theatre  a  license  because  of  a  belief  that  the 
operator  of  the  theatre  would  offer  indecent  shows.   The 
idea  of  restraint  prior  to  actual  proof  of  a  violation  was 
ruled  to  be  legally  improper.   Just  as  important,  however, 
was  the  fact  that  burlesque  was  held  to  be  protected, 
except  in  special  cases,  by  the  first  am.endm.ent  to  the 
United  States  Constitution.   The  "exceptional  cases"  to 
which  the  court  referred  are  probably  those  cases  which 
present  a  clear  and  present  danger  co  the  citizens  of  the 
United  States,  since  this  phrase  is  often  used  to  refute 
arguments  based  on  the  first  amendment.   Nevertheless,  this 
case  represents  the  first  major  theatre  censorship  litiga- 
tion to  use  the  first  amendment  to  the  Constitution  in 
defense  of  a  performance. 

It  should  be  noted  also  that,  in  1955,  the  I-jew  Jersey 
decision  v;as  virtually  duplicated  in  Nev;  York,   In  that 
year,  theatre  owner  Thom.as  Fhillips,  having  been  denied  a 

73ibid.,  o-  525. 
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license,  filed  a  motion  to  compel  Commissioner  of  Licenses 
Edward  McCaffrey  to  issue  him  a  theatre  license.   The  case 

was  heard  on  May  19,  1955,  with  the  New  York  Supreme  Court's 

74 

Judge  Steuer  presiding. 

Commissioner  McCaffrey  put  forth  two  reasons  for  his 
action.   First,  he  contended  that  other  producers  of  bur- 
lesque performers  had  violated  the  obscenity  statutes,  and 
he  was  sure  that  Phillips  would  do  the  same.   Second,  the 
commissioner  disliked  the  use  of  the  term,  "burlesque, "  in 
relation  to  performances.   Judge  Steuer  noted  that  McCaffrey's 
statement  to  the  court 

concludes  that  it  is  equally  the  duty  of  the 
Commiissioner  to  protect  that  portion  of  the  public 
who  would  be  offended  by  the  type  of  performance 
previously  banned  and  that  portion  who  would  be 
misled  into  patronizing  the  theatre  and  not  finding 
it. 

In  other  words,  the  License  Commissioner  is  the 
guardian  of  those  of  high  moral  sensitivity  and  a 
guarantor  to  those  "panting  womanless  hoards" 
(the  quotation  is  his)  that  they  shall  not  be  duped 
into  attending  a  decent  performance.'^ 

In  deciding  the  cass.  Judge  Steuer  averred  that  the  two 

arguments  offered  by  Comm.issioner  McCaffrey  'have  been 

e.'CDresslv  doclnred  violative  of  the  Federal  Constitution 


"^^Phillips  V.  McCaffrey,  143  N.Y.S.2d  138  (Sup.  Ct. 
1955)  . 
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by  the  highest  court  of  a  sister  state  [_  Adams  Theatre  Co. 
V.  KeenanJ. "     The  court,  therefore,  ruled  m  favor  of 
Phillips  and  ordered  that  his  theatre  be  licensed. 

This  New  York  decision  simply  reinforced  the  position 
taken  by  the  courts  two  years  before.   It  was  made  clear  once 
again  that  burlesque,  a  general  type  of  entertainment,  could 
not  be  censored  by  a  city  official.   It  was  re-established 
that  the  quality  of  the  burlesque  performances  given  by 
other  producers  could  not  be  used  as  a  criterion  to  predict 
and  judge  the  merit  of  performances  to  be  offered  by  license 
applicants  c^rA   prospective  operators. 

As  the  attacks  on  burlesque  continued,  the  concept  of 
obscenity  changed.   In  1967,  significant  alterations  in  the 
testing  of  obscenity  were  brought  to  light  when  a  District 
cf  Columbia  burlesque  manager,  Abe  Attenson,  and  his 
performers  were  arrested  on  obscenity  charges  because  the 
v;oir.exn  "were  dancing  v;ithout  pasties.   A  jury  trial  was  held 
in  the  District  of  Columbia  Court  of  General  Sessions,  where 
the  tripartite  test  for  obscenity--dcminant  appeal,  patent 
of fensiveness ,  and  social  vaiue--was  used  as  a  basis  for 
judgment.   Using  these  three  criteria,  the  jury  found  the 
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manager  and  the  dancers  guilty  of  obscenity.   The  decision 
was  appealed,  however,  and  the  case  came  before  the  District 

cf  Columbia  Court  of  Appeals,  where  Judges  flood,  Myers,  and 
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Kelly  reviewed  the  case. 

When  the  case  reached  the  Court  of  Appeals,  two  major 
issues  were  taken  under  consideration.   First,  since  the 
earlier  decree  had  found  the  performers  guilty  of  presenting 
material  which  was  patently  offensive  to  contemporary  com- 
munity standards,  the  court  raised  the  question  of  whether 
the  term  "community"  referred  to  standards  of  the  local  area 
or  of  the  nation.   Second,  the  court  asked  whether  the 
plaintiff,  the  United  States,  was  responsible  for  proving 
exactly  v/hat  those  standards  are.   Judge  Myers  noted  that 
the  lower  court  had  not  described  what  "community"  meant, 
nor  did  it  require  the  United  States  Government  to  describe 
the  standards. 

Kith  respect  to  the  first  question,  the  court  contended 
that,  although  the  national  standard  may  not  have  been 
to tally  esrablished  by  the  Supreme  Court  of  the  United 
State?,  it  v;as  apoarent  that  the  Supreme  Court  intended 
national  standards  to  be  used  in  obscenity  cases  rather  than 


"^"^Hncisc-n  v.  United  States,  234  A. 2d  903  (D.C.  Ci 
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local  ones.   This  position  was  followed  by  a  statement  to 
the  effect  that  a  majority  of  the  judges  reviewing  the 
Attenson  case  felt  that  the  United  States  should  prove 
exactly  what  the  community  standards  are.   The  opinion 
stated  specifically  that,  if  no  community  standards  were 

established,  the  result  "at  best  will  be  based  on  the  pre- 
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vailing  customs  in  a  limited  geographical  area.  ..." 

Since  the  United  States  had  not  adequately  described  the 
community  standards,  the  Court  of  Appeals  held  that  an 
essential  element  had  been  omitted  in  the  previous  trial 
and,  therefore,  there  was  error  in  the  "erdict.   Having 
found  the  prior  verdict  of  the  Court  of  General  Sessions  in 
error,  the  original  decision  was  reversed  and  Attenson  and 
his  dancers  were  found  innocent  of  the  charges. 

The  rulings  m  the  Atrenson  case  were  highly  signifi- 
cant.  The  court  realized  the  im.practicality ,  if  not 
impossibility,  of  identifying  community  differences  and 
determining  an  appropriate  standard  of  decency  for  each  one. 
Althov.7:h  the  ruling  m,ade  it  mandatory  to  apply  national 
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standards  when  considering  questionable  theatrical  per- 
formances, that  task  was  not  easy.   The  terra  was,  at  best, 
an  arrbiguous  one  which  made  prosecution  of  alleged  offenders 
a  more  difficult  process.   Finally,  the  Attenson  litigation 
became  the  first  ma3or  theatre  censorship  case  in  which 
the  classic  tripartite  test  for  obscenity  was  used. 

Although  the  tripartite  test  became  a  critical  element 
in  theatre  censorship  cases  across  the  nation  and  can  be 
considered  the  basic  means  of  identifying  and  defining 
obscenity  today,  it  was  not  always  the  focal  point  in  those 
cases.   In  California,  for  example,  two  highly  publicized 
cases  concentrated  on  other  factors.   Since  the  two  cases 
involved  a  single  play,  and  since  the  first  case  was 
eventually  dropped,  the  first  incident  vrill  be  treated 
briefly,  and  the   second  examined  in  detail.   In  November, 
1968,  -Michael  KcClure '  s  one-act  play.  The  Beard,  was  per- 
fcrn-'.ed  in  San  Francisco.   The  Beard  is  generally  interpreted 
to  re  a  confrontation  between  false,  all-Z^mer lean  heroes  — 

£illy  tha  Kid  and  Jean  Karlov; — who  simulate  an  oral  sex  act 

30 

;:ov7ar'-j  the  end  of  the  play.     Tiie  producticn '  s  actors,  one 

of-  v.hom  Vvas  Billie  Dixon,  were  arrested  and  charged  with 


^'-'william  Oliver,  "The  Censor  in  the  Ivy,"  The  Drama 
Review,  irv  (1970),  36. 
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violating  section  647  of  California's  penal  code,  which 

81 

prohibits  obscene  conduct  in  a  public  place.     The  per- 
formers were  to  appear  before  the  San  Francisco  Municipal 
Court,  but  they  filed  a  writ  with  the  San  Francisco  Superior 
Court  to  prohibit  the  San  Francisco  Municipal  Court's  inter- 
ference.  The  writ  of  prohibition  was  granted,  but  the  San 
Francisco  Municipal  Court  made  an  appeal,  and  the  case  came 

before  the  California  Court  of  Appeals,  where  Judges  Devine 
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Christian,  and  Rattigan  heard  the  case. 

Since  California  had  no  statute  designed  specifically 
for  obscenity  in  the  theatre,  the  main  issue  was  whether 
section  647  of  the  state's  penal  code,  which  prohibits 
obscene  conduct  in  a  public  place,  should  apply  to  a  live 
theatrical  perforraance.   The  actors  who  performed  T?ie  Beard 
contended  rhat  the  section  had  nothing  to  do  with  theatre 
and  was  supposed  to  be  applied  only  to  life.   The  court 
dismissed  their  argument  by  stating  that  the  legislature 
could  not  have  intended  to  allow  the  theatre  to  run  rampant 
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and  that  section  647,  therefore,  must  also  apply  to  the 

83 
theatre.     With  this  reasoning,  the  California  Court  of 

Appeals  reversed  the  writ  of  prohibition  which  had  been 

issued  by  the  San  Francisco  Superior  Court,  and  noted  that 

if  and  when  the  case  is  tried  in  the  municipal 
court,  the  trier  of  fact  will  determine,  if  the 
act  charged  be  proved,  whether  the  act  taken  in 
context  with  the  Vv'hole  performance,  and  judged  by 
standards  of  the  State  of  California  as  a  whole,     . 
upon  consideration  of  expert  testimony,  is  obscene. 

Although  the  San  Francisco  Municipal  Court  won  the  right  to 

try  the  case,  it  chose  to  drop  the  charges,  quite  possibly 

as  a  result  of  the  fact  that  in  the  interim  the  production 

group  had  agreed  not  to  produce  the  play  within  that  court's 

jurisdiction  again. 

Only  thirteen  months  after  Dixon  v.  Municipal  Court, 

another  production  of  The  Beard  caused  a  controversy  v^hich 

was  of  far  greater  consequence.   The  litigation  involving 

that  production  settled  the  dispute  o^'^er  whether  the  section 

of  California's  penal  code  which  prohibited  obscene  conduct 

in  a  public  place  (section  647)  applied  to  tl'ie  theatre.   On 

January  24,  1968,  a  second  production  of  The  Beard  was  given 

in  Los  Angeles.   On  the  following  day,  producer  Robert 
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Barrows,  director  Robert  Gist,  and  performers  Richard 
Bright  and  Alexandra  Hay  were  arrested  and  charged  with 
obscene  conduct.   The  theatre  group  applied  to  the  United 
States  District  Court  to  enjoin  the  lower  court  from  trying 
the  case.   The  District  Court  chose  to  grant  only  a  tempor- 
ary restraining  order.   Upon  further  consideration,  the 
court  held  that  its  intervention  was  unjustified  and,  hence, 
the  injunction  was  not  permitted  to  become  a  permanent  one. 
The  case,  therefore,  was  returned  to  a  lov/er  court  which 
overruled   the  theatre  practitioners'  motion  for  dismissal. 
At  that  point,  Barrov/s  and  his  associates  filed  a  writ  of 
prohibition  with  the  Los  Angeles  County  Superior  Court, 
asking  that  the  Los  Angeles  Municipal  Court  be  restrained 
from  proceeding  to  trial.   The  motion  was  denied  and,  on 

January  30,  1970,  the  case  finally  came  to  the  California 

q  c 
Supreme  Court. 

Tii.ere  were  two  major  issues  in  the  case  involving  this 

production  of  I'he  Beard.   First,  there  was  the  question  of 

v.'hether  section  647  of  California's  penal  code,  wliich  makes 

obscene  conduct  in  a  public  place  a  m^isdomeanor ,  should 
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Parrows  v.  Municipal  Court,  1  California  Reports 

(Third  Series)  821,  824  (1970)  (San  Francisco:   Bancroft- 
IJliitnev  Co.,  1970),  hereafter  cited  as  Cal.  3d. 
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apply  to  a  theatrical  performance.   The  second  issue  was 
wriether  section  311.5  of  the  code,  which  makes  it  a  mis- 
demeanor for  a  person  to  sing  or  speak  obscene  songs, 
ballads,  or  words  in  a  public  place,  applied  to  the 
performers  who  had  presented  The  Beard. 

The  petitioners — Barrov/s  and  his  associates — had  only 
one  argument.   They  claimed  that  neither  of  the  two  primary 
statutes  under  which  they  had  been  arrested  were  intended 
to  be  applied  to  theatrical  performances.   Those  represent- 
ing the  Los  Angeles  Municipal  Court  contended  that  the  two 
statutes  in  question  were  just  as  applicable  to  theatrical 
performances  as  they  were  to  real  life  situations.   The 
court  dismissed  the  idea  that  the  section  of  the  code  deal- 
ing with  obscene  conduct  was  applicable  to  theatrical  per- 
formances.  Judge  Mosk,  v.'ho  wrote  the  majority  opinion, 
noted  that  theatrical  performances  were  protected  under 
the  first  amendment  to  the  United  States  Constitution. 
Although  this,  in  itself,  was  enough  to  reverse  the  judgment 
against  the  theatre  group.  Judge  Mosk  also  considered  that 
section  cf  t:he  California  cede  which  deals  with  obscene 
sirxqing  and  speech.   In  order  to  determine  exactly  what  may 
be  obscene,  the  court  concentrated  on  California's  in- 
terpr-'- ration  of  the  tripartite  test — dominant  appeal, 
^ato:-jt  of f ensiveness,  and  social  value.   Particular 


270 

consideration  was  given  to  the  term  "matter"  since  the  code 

contained  phrases  such  as  "the  predominant  appeal  of  the 

matter'    and  "matter  which  is  utterly  without  socially 

redeeming  importance."     Judge  Mosk  proceeded  to  cite  the 

definition  of  the  term  provided  in  the  penal  code: 

'Matter'  means  any  book,  magazine,  newspaper,  or 
other  printed  or  written  material  or  any  picture, 
drawing,  photograph,  motion  picture,  or  other 
pictorial  representation  or  any  statute  or  other 
figure,  or  any  recording,  transcription  or 
mechanical,  chemical  or  electrical  reproduction 
or  any  other  articles,  equipment,  machines  or 
materials. ^^ 

Judge  Mosk  noted  that,  according  to  the  foregoing  definition, 
trie  spoken  word  cannot  be  considered  obscene  matter.   The 
court  held  that  since  all  obscenity,  according  to  the  tri- 
partite test,  must  be  matter,  and  since  matter,  according 
to  its  definition  under  the  penal  code,  cannot  be  speech, 
it  followed  that  speech  cannot  be  obscene.   Due  to  these 
conclusions,  the  court  reversed  the  judgment  of  the  Los 
Angeles  County  Superior  Court  and  directed  that  a  writ  of 
t^rohibition  restraining  the  Los  Angeles  Municipal  Court  from 


^^Ibid.,  p.  329. 
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proceeding  to  trial  be  issued.     It  should  be  mentioned 


that  although  the  decision  favored  the  theatre  practi- 
tioners, two  of  the  five  members  of  the  California  Supreme 
Court  dissented.   Each  of  the  two  dissenting  judges  took 
the  position  that  sections  647  and  311.6  of  the  penal  code 
should  be  applied  to  theatrical  performances,  and  that  the 
Los  Angeles  Municipal  Court  should  not  be  prohibited  from 
trying  the  case. 

The  results  of  this  case  were  of  great  significance  in 
that  the  highest  court  in  the  State  of  California  held  that 
speech  could  not  be  considered  matter  in  which  obscenity 
may  be  found.   This,  coupled  with  the  belief  that  theatre 
is  protected  under  the  first  amendment  of  the  United  States 
Constitution,  gave  California  theatre  practitioners  solid 
assurance  that  their  product  could  go  virtually  untouched  by 
legal  authorities.   As  a  result  of  the  California  Court's 
ruling  that  the  spoken  word  cannot  be  found  obscene  because 
it  cannot  be  classified  as  "matter,  "  the  tiieatre  practi- 
tioners of  California  enjoy  an  advantage  not  found  in 
anv  other  state  in  America. 


'""Ib_id .  ,  pp.  830-831. 
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In  the  saiTie  year,  1970,  another  significant  development 
in  the  history  of  theatre  censorship  litigation  occurred  in 
New  York.   Specifically,  an  answer  was  provided  for  the 
ouestion  of  whether  theatrical  works  should  be  tested  for 
obscenity  in  exactly  the  same  manner  as  other  works  of  art. 
The  subject  which  precipitated  the  decision  was  a  play 
entitled  Che,    by  Lennox  Raphael,  which  opened  on  March  22, 
1969.   Che  depicts  a  confrontation  between  two  revolutionary 
forces — one  apparently  molded  after  Che  Guevara,  the  former 
Cuban  revolutionary  leader,  and  the  other  representing  the 
President  of  the  United  States.   The  play  attracted  con- 
siderable attention  due  to  the  fact  it  made  repeated  use  of 
unmistakable  sexual  symbolism.   Two  days  after  the  plan 
opened  at  the  Free  Store  Theatre  the  playwriglit,  producer, 
set  designer,  and  cast  of  five  actors  were   arrested  for 
contributing  to  an  obscene  performance.   A  grand  jury  sub- 
sequently indicted  the  group  on  fifty-four  counts.   Al- 
though some  of  these  counts  dealt  v/ith  public  lev/dness, 
consensual  sodomy,  and  conspiracy  in  the  fourt?i  degree  to 
enaace  in  sodcr:;y,  all  of  the  counts  invol^'-ed  obscenity  as 
their  underlying  factor.   On  February  2  5,  19  70,  the  case 


273 

came  before  the  New  York  City  Criminal  Court  with  Judges 

91 

Goldberg,  Yeargin,  and  Schvralb  hearing  the  case.  -^ 

Assistant  District  Attorney  Conboy,  who  represented 
the  people  of  the  State  of  New  York,  charged  that  the  play 
Che  was  obscene  and  reminded  the  court  of  the  established 
tripartite  test  for  obscenity.   In  addition,  he  introduced 
testimony  by  a  deputy  inspector  of  the  Police  Department, 
a  tape  recording  of  the  plsy,  twenty-five  minutes  of  tele- 
vision tape,  still  photographs,  and  the  testimony  of  another 

producer,  all  of  which  was  intended  to  prove  the  play  was 

92 

obscene.     Conboy  testified,  specifically,  that  nude  per- 
formers simulated  heterosexual  copulation,  masturbation, 
sodomy,  and  defecation,  with  a  star-covered  cloth  being 
used  as  a  substitute  for  toilet  paper  in  some  performances. 
The  defendants  contended  that  the  sex  scenes  functioned  as 
a  political  m.etaphor  and  cited  as  an  example  the  fact  that 
the    penis  served  as  a  symbol  of  power  in  the  play.   In 
essence,  they  sought  to  establish  the  play's  social  value 


^^People  '--  Bercowitz,  308  N.Y.S.2d  1  {Crim.  Ct, 
1370) . 

^^Ibid. ,  p.  3. 
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to  the  public,  a  fact  that  would  classify  it  as  a  valid, 

93 

positive  art  object  rather  than  an  obscene  one. 

The  court  spent  little  time  considering  the  first  two 
parts  of  the  obscenity  test--dominant  appeal  and  patent 
of f ensiveness .   It  was  held  that  there  was  an  overwhelming 
appeal  to  prurience  in  Che  and  that,  furthermore,  the  play 
was  patently  offensive.   Judge  Goldberg,  who  was  writing  the 
opinion,  then  turned  to  the  question  of  social  value.   He 
noted  that  "what  may  be  found  in  a  novel  to  be  ' redeeming 
social  value'  may  not  at  all  suffice  to  protect  a  live  per- 
formance containing  prurient  and  patently  offensive  ma- 

94 
terial."     To  illustrate.  Judge  Goldberg  stated  that  a  novel 

such  as  Fanny  Kill  (Memoirs  of  a  Woman  of  Pleasure)  may  have 
redeeming  social  value,  but  even  that  value  could  not  save 
a  film  version  of  the  novel  if  the  film  contained  the  ex- 
plicit scenes  of  sex  described  in  the  novel.   Applying  this 
idea  to  the  case  at  point,  Goldberg  concluded  that  the 
presence  of  a  possible  social  value  did  not  redeem  the  play 

and  that  "the  •'^alue  test  must  be  applied  in  a  different 

95 

■r.easure    to   the    play   Che    than    it  v/ould    be    to    a    novel." 


^-'Ibid  .  ,    pp.    6-7. 
^^Ibid.,    p.    9. 
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He  further  declarod  that  although  the  play  may  have  had  some 
social  value  it  did  not  have  "redeeip,inq  social  value,"  a 
quality  v/hich  the  United  States  Supreipe  Court  had  said  must 
be  present.   The  court,  therefore,  held  that  those  who 
participated  in  the  production  of  Che  were  guilty  of 
obscenity. 

Although  Judge  Yeargin  concurred  with  Judge  Goldberg, 
it  is  noteworthy  to  point  out  that  Judge  Schwalb  lodged  a 
vigorous  dissenting  opinion.   Of  greatest  significance  in 
his  opinion  was  the  fact  that  he  applied  a  firm  and  strict 
interpretation  of  the  United  States  Supreme  Court's  phrase, 
"...  utterly  without  redeeming  social  value, "  and  to  the 
Supreme  Court's  declaration  that  if  any  single  part  of  the 

obscenity  test  favors  the  alleged  violator,  then  he  cannot 

97 

be  prosecuted. 

The  most  significant  aspect  of  this  case  was,  of  course, 
the  affirmation  of  tne  concept  that  a  theatrical  performtance 
should  not  be  judged  in  the  same  manner  as  one  judges  a 
novel  or  another  form  of  art.   This  decision,  quite 
naturally,  created  new  problems.   It  introduced  a  measure 


^^Ibid.,  P.  11. 


^"^Ibid.,  p.  14. 
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of  airibiguity  inasmuch  as  the  guidelines  for  determining 
obscenity  in  a  theatrical  performance  were  not  as  readily 
identifiable  as  they  had  been  in  the  past.   \"Jhereas  the 
tripartite  test  previously  was  applied  as  a  unit,  the 
decision  in  tlie  Che  case  raised  the  possibility  that  courts 
would  become  reluctant  to  attempt  to  apply  the  test  of 
social  value  in  subsequent  obscenity  cases. 

Three  months  later,  in  May,  1970,  the  tripartite  ob- 
scenity test  again  became  a  critical  factor  in  establishing 
a  state's  policy.   The  case  evolved  when  a  production  of 
Hair,  by  James  Rado,  Gerome  Ragni,  and  Gait  McDermot,  was 
presented  in  Boston,  Massachusetts,  en  February  22,  1970. 
The  production  of  Hair,  which  is  an  indictment  of  war  and 
numerous  traditional  American  values,  provided  nudity  and 
simulated  sexual  intercourse.   The  musical's  nudity  and 
simulated  sexual  intercourse  were  noted  by  District  2-ittorney 
Garrett  Byrne  v/ho  represented  Suffolk  County,  the  county  in 
vhich  Boston  is  located.   Only  a  fev;  days  after  the  run  had 
begun,  the  district  attorney  notified  the  members  of  the 
theatre  company;  that  they  would  be  prosecuted  under  Massa- 
chusetts general  law  if  they  continued  per form.ances  of  the 
musical.   Trie  laws  to  v/hich  he  was  referring  dealt  with 
obscene  behavior.   One  law  was  designed  to  regulate  public 
life  and  society,  and  the  other  vjas  concerned  with  the 
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theatire  and  notion  pictures.   The  members  of  the  theatre 
company  filed  a  motion  to  enjoin  District  Attorney  Byrne 
from  prosecuting  them,  but  the  Massachusetts  Supreme 
Judicial  Court  ruled  that  the  injunction  would  be  ordered 
only  if  tv.'o  modifications  were  made  in  the  play.   First, 
all  members  of  the  cast  would  have  to  be  reasonably  clothed 
at  all  times.   Second,  all  simulated  sexual  intercourse 
or  deviation  must  be  eliminated .^^   On  April  13,  the  theatre 
group  filed  another  motion  for  an  injunction  against  Byrne, 
this  time  to  the  United  States  District  Court,  where' their 
case  was  eventually  heard  by  Judges  Coffin,  Garrity,  and 
Bownes,  on  May  6,  1970.^^ 

The  issue  in  the  case  was  whether  the  Massachusetts 
statute  regarding  indecent  exposure  could  be  applied  to 
a  theatrical  production.   For  reasons  undisclosed.  District 
Attorney  Byrne  declared  that  he  would  not  prosecute  the 
company  on  the  basis  of  the  law  aimed  directly  at  theatre, 
but,  instead,  he  would  seek  to  prosecute  under  Massachusetts 
General  Laws,  chapter  2  72,  section  16,  whic?i  prohibited 
obscene  behavior  in  public.   In  addition  to  liis  use  of  the 


^^P.  3.  I.  C,  Inc.  V.  Byrne,  313  F.  Supp.  757,  768 
(D.C.  Mass.  1970) . 

99 

Ibid.,  p.  757. 
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formal  stature,  Byrne  declared  that  the  coininon  law  of  in- 
decent exposure  also  applied  to  the  case.   The  theatre 
cor-ipany,  in  turn,  claimed  that  theatrical  productions  were 
clearly  under  the  protection  of  the  first  amendment  to  the 
United  States  Constitution.   The  court  agreed  that,  so  long 
as  a  play  is  not  obscene,  it  is  protected  under  the  first 
am.endment,  with  certain  exceptions.   One  established  excep- 
tion was  pandering  which  involves  advertising  the  product  in 
a  fraudulent  context  which  suggests  ro  the  public  it  is 
obscene,   \vhen  that  occurs,  there  is  reason  enough  for  state 
intervention.   A  second  such  exception  is  that  the  possibil- 
ity for  obscenity  varies  in  different  art  forms,  a  fact 
which  was  noted  in  the  case  involving  the  production  of 
Che.   With  respect  to  that  possibility,  it  was  noted  that 

isolated  acts  in  a  play  may  be  so  :3ominant  or  offen- 
sive as  to  pervade  or  distort  the  production  as  a 
whole,  thereby  bringing  the  play  within  the  state's 
pov;er  to  proscribe  "obscenity.  ..." 

The  iudges  hearing  the  charges  against  the  Hair  ccrripany 

fc'JTvJ  that  the  exceptions  did  not  apply,  however,  and  they 

e\:-entaaliy  held   that  the  Massachusetts  laws  inentioned  by 

District  Attorney  Byrne  "authorize  greater  state  interference 
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with  the  live  theatre  than  the  First  Amendment  allows." 
Having  dismissed  the  arguments  of  the  district  attorney, 
the  court  enjoined  him  from,  prosecuting  the  producers  of 
Hair  under  state  law. 

This  judgment  resulted  in  a  major  triumph  for  theatre 
in  Massachusetts  inasmuch  as  it  was  decided  that  state 
obscenity  laws  could  not  apply  to  a  production  unless,  or 
until,  the  play  was  found  to  be  obscene  under  the  federal 
tripartite  test,  or  until  there  was  decisive  evidence  of 
pandering.   It  was  also  reaffirmed  that  a  distinction  had 
to  be  m.ade  between  art  forms  when  testing  theatre  products 
for  obscenity.   One  setback  resulting  from  the  decision, 
however,  was  that  the  court  had  echoed  the  decision  in 
the  Che  case  which  maintained  that  extreme  prurient  appeal 
or  patent  of f ensiveness  was  enough  to  offset  any  normally 
extenuating  social  value  a  questionable  production  might 
have.   The  cases  involving  Che  and  Hair,  hov/ever,  did  serve 
warning  that  the  courts  would  not  necessarily  use  the 
tri. partite  test  in  its  complete  form  when  testing  obscenity. 

Plaving  examined  landioark  theacre  censorship  cases  in 
Arrierica,  it  is  possible  to  identify  patterns  which  have 

^^^■Ibid.,  p.  767. 
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developed  since  the  theatre  practitioner's  early  encounters 
with  censorship  litigation.   Perhaps  the  most  obvious  and 
yet  the  most  significant  finding  is  that  virtually  all  land- 
mark theatre  censorship  cases  have  been  based,  either  di- 
rectly or  indirectly,  on  the  matter  of  obscenity.   The 
single  case  involving  the  charge  of  mountebankery,  while 
admittedly  the  earliest  significant  case,  was  also  con- 
siderably weaker  than  the  cases  based  on  obscenity.   It 
should  be  noted  that  there  was  no  significant  theatre 
censorship  litigation  involving  politics  or  religion'  since 
the  United  States  Constitution  guaranteed  Americans  the 
right  to  utter  their  political  or  religious  views  without 
limitation  or  modification.   Obscenity,  therefore,  became 
the  major  object  of  theatre  censorship. 

A  second  aspect  to  note  in  American  theatre  censorship 
litigation  is  the  manner  in  which  it  has  been  temporarily 
distributed  over  the  years.   Of  the  twenty  significant 
cases  examined,  only  tv^o  \»-ere  litigated  before  1922.   From 
1922  to  1336,  however,  a  tctal  of  ten  significant  cases 
v.'ere  decided.   ivT-jile  ti,e    period  from  1937  to  1966  had  only 
t?ir-2fe  major  cases,  there  has  been  a  resurgence  of  censorship 
activities  in  the  last  five  years,  with  five  significant 
cases  being  decided  in  as  many  years .   The  bulk  of  the  major 
courtroom  activity  involving  censorship  occurred  between 
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1922  and  1936,  and  from  1967  to  the  present.   It  might  be 
noted  that  in  both  periods  tliere  v/ere  v/aves  of,  or  tenden- 
cies toward,  permissiveness  which  could  be  expected  to 
produce  a  bolder  type  of  theatre  product  which  would  invite 
criticism  and  charges  of  indecency. 

Another  important  aspect  of  the  theatre  censorship 
cases  cited  is  the  proportion  of  court  decisions  which 
favored  the  censors,  as  compared  to  those  favoring  the 
theatre  practitioners.   Of  the  twenty  cases  under  examina- 
tion, twelve  decisions  favored  the  censors,  while  only  eight 
decisions  supported  the  theatre  practitioners.   It  would 
appear  that  censorship  was  most  effective  at  the  time  of  the 
early  decisions.   For  example,  seven  of  the  first  eight 
major  cases  reported  were  decided  in  favor  of  the  censors. 
In  the  last  seven  cases  examined,  however,  the  courts  upheld 
the  claims  of  the  theatre  representatives  five  times.   These 
findings  would  support  the  fact  that  nineteenth  and  early 
tv.'enti.eth  century  theatre  was  hard  pressed  by  the  courts  to 
?:^3r>d    its  vr^ys ,  but  that,  in  the  recent  past,  t?ie  courts  have 
be  ;r.  far  rr;cre  reluctant  to  censor  theatrical  activities. 

An  exan^ination  of  the  distribution  of  censoring  methods 
reveals  so-iie  interesting  facts.   Of  the  twenty  landmark 
cases,  twelve  v/ere  litigated  with  the  intent  to  a-ctack  the 
plays  directly.   In  these  cases,  the  arguments  set  forth  in 
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court  were  for  the  sole  purpose  of  establishing  that  the 
plays  v;ere  unseen,  with  the  subsequent  conviction  of  per- 
formers for  having  participated  in  an  obscene  play.   In  the 
remaining  eight  cases,  however,  the  productions  were 
attacked  indirectly.   These  indirect  measures  invariably 
involved  theatre  licensing  which  could,  and  in  many  cases 
did,  affect  T.he  type  of  production  being  presented  in  a 
threatre. 

The  direct  method  of  censoring  revolved  around  the 
definitions  of  obscenity.   Until  recently,  "obscene" ' was  a 
synonym,  for  "lev.'d,"  "indecent,"  and  "immoral."   Early 
definitions  of  the  term  were  almost  certain  to  contain  one 
of  its  an^ubiguous  synonyms.   The  courts,  therefore,  were 
compelled  to  ma'ke  highly  svibjective  decisions.   Tlie  sub- 
jectivity involved  in  deciding  a  theatre  obscenity  case  was 
significantly  diminished  when  the  courts  began  impleraenting 
the  tripartite  test  involving  dominant  appeal,  patent 
of  f  ensiveness ,  and  social  value.   Some  coiirts  later  found 
this  te:?t  tc  be  too  permissive  when  applied  to  theatre  and, 
accordingly,  it  was  modified  so  chat  the  matter  of  social 
value  olayed  a  lesser  role  than  it  had  been  given  when  the 
tripaaftite  test  was  conceived.   In  fsct,  some  courts  chose 
to  declare  that  a  play  with  minimal  social  value  could 
still  be  considered  obscene. 
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Not  only  were  definitions  of  obscenity  an  important 
facet  of  the  direct  method  of  censoring,  but  the  limits 
som.e  of  the  courts  placed  on  obscenity  were  significant. 
For  example,  it  has  been  held  that  conveyance  of  an  idea 
is  obscene  even  if  the  idea  is  not  acted  on  the  stage. 
Furthermore,  in  one  instance,  it  was  decreed  that  one  or 
two  obscene  lines  are  sufficient  to  render  a  play  obscene. 
Finally,  it  has  been  held  in  at  least  one  state  (California) 
that  speech  is  not  obscene.   This,  of  course,  limits  theatre 
obscenity  cases  to  a  consideration  of  the  actions  a  per- 
former may  indulge  in  when  on  stage. 

A  final  matter  which  should  be  noted  is  the  indirect 
method  of  censoring  theatre  productions  via  the  control 
of  the  theatre  license.   It  was  found  that  in  New  York, 
prior  to  1927,  the  commissioner  of  licenses  had  no  power 
to  revoke  a  theatre  license.   After  the  1927  padlock  law, 
however,  it  was  possible  for  the  commissioner  of  licenses 
to  revoke  a  theatre  license  if  individuals  performing  in 
that  theatre  v/ere  convicted  on  an  obscenity  charge .   Theatre 
practi'cioners  also  suffered  v/hen  it  was  held  that  a  theatre 
ovv'ner  ccu].d  v;ithdraw  a  previous  contract  between  the  two 
parties  if  he  (the  theatre  owner)  thought  the  producer's 
play  was  obscene.   Theatre  groups  lost  still  another  major 
battle  ■v\rhen  it  '-.'as  held  that  refusal  to  renew  a  license 
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was  not  the  same  as  revoking  a  license.   With  that  in- 
terpretation, the  commissioner  of  licenses  could  deny 
theatre  licenses  without  having  to  wait  for  a  court  con- 
viction.  The  commissioner  of  licenses  was  not,  however, 
allovv'ed  to  refuse  theatre  practitioners  a  license  on  the 
assumption  that  obscene  productions  would  be  performed. 
As  significant  as  these  findings  were,  it  is  interesting  to 
note  that  no  major  case  of  this  sort  has  arisen  since  1955. 
It  is  apparent  that  theatre  censorship  cases  involving 
obscenity  will  continue  to  be  litigated  so  long  as  there 
are  obscenity  statutes.   It  is  equally  obvious  that  the 
courts '  viewpoints  on  the  definition  on  obscenity  will  be 
the  determining  factor  in  each  of  the  cases  litigated. 
Unless,  or  until,  the  United  States  Supreme  Court  gives 
more  complete  information  on  the  exact  application  of  the 
tripartite  test  to  theatre  obscenity  cases,  especially  in 
the  area  of  social  value,  lower  courts  will  continue  to 
interpret  the  tripartite  test  individually.   That  test, 
like  its  predecessors,  is  rapidly  becoming  more  ambiouous. 
Looking  at  the  tripartite  test  and  the  court's  use  of  it 
in  perspective,  there  is  much  to  suggest  that  the  test  is 
sin'.ply  one  in  a  combination  or  series  of  steps  which  may 
lead  to  the  obliteration  of  obscenity  statutes  and  the 
elimination  of  theatre  censorship. 


CHAPTER  V 

BACKGROUNDS  OF  ANTITRUST  THEATRICAL  LITIGATION 

The  American  theatre,  being  so  predominantly  a  com- 
mercial enterprise,  repeatedly  has  been  affected  by  public 
and  governm.ental  attitudes  toward  monopolistic  power.   The 
third  and  final  body  of  landmark  theatrical  litigation  to 
be  examined  in  this  study  is  that  which  stems  from  the 
American  commercial  theatre's  tendency  to  develop  monopo- 
listic features. 

Before  examiining  specific  court  actions  in  which 
theatre  organizations  were  forced  to  defend  themselves 
against  charges  of  being  a  monopoly,  it  is  necessary  to 
consider  the  nature  of  that  concept  and  legislation  relat- 
ing to  it.   The  concept  of  monopoly,  which  is  one  of  control 
or  potential  control,  has  been  identified  as 

a  privilege  or  oeculiar  advantage  vested  in  one 
or  more  persons  or  companies,  consisting  in  the 
exclusive  right  (or  power)  to  carry  on  a  par- 
ticular business  or  trade,  manufacture  a  particular 
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article,  or  control  the  sale  of  the  whole  supply 
of  a  particular  coinmodity .•'■ 

A  monopoly,  in  the  strict  judicial  sense,  may  exist  when  a 

party  has  "(1)  the  power  to  exclude  actual  or  potential 

competition  from  a  field  and  (2)  the  purpose  to  exercise 

2 

that  power."    In  other  words,  complete  control  over  a 

comiTiodity  is  not  needed  in  order  for  a  monopoly  to  be 

declared.   It  is  only  necessary  that  a  party  have  the  power 

.  .    3 

and  the  desire  to  raise  prices  or  to  eliminate  competition. 

It  follows,  therefore,  that  attempts  to  control  or  prevent 
monopoly  are  not  designed  expressly  to  eliminate  the  size  of 
business  organizations,  but  to  control  the  "evils  of  indus- 
tries which  are  not  efficient  or  do  not  pass  efficiency  on 
to  consumers . 

T«Jhen  considering  monopoly,  it  is  necessary  to  become 
familiar  with  another  term,  "antitrust."   A  trust  is  "a 


^Black,  Black's,  p.  1158. 
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right  of  property,  real  or  personal,  held  by  one  party  for 
the  benefit  of  another."    The  term  antitrvist,  therefore, 
refers  to  an  action  against,  or  a  prohibition  of,  trusts — 
particularly,  those  trusts  which  illegally  restrain  the 
trade  of  other  parties. 

Although  there  have  been  innumerable  legislative 
efforts  designed  to  control  illegal  monopolies,  it  is 
interesting  to  note  that,  except  for  one  case,  all  of  the 
major  antitrust  litigation  involving  the  theatre  has  been 
based  on  America's  most  notable  antitrust  law — the  Sherman 
Act  of  1890.   The  legislation  involved  in  the  one  case  which 
proved  to  be  an  exception  was  a  New  York  statute  which  in- 
corporates rhe  basic  features  of  the  Sherman  Act  and,  like 
the  Sherman  Act,  is  designed  to  prohibit  restraint  of  trade. 
The  federal  attempts  to  provide  powerful  antitrust  legis- 
lation began  on  December  4,  1889,  when  United  States  Senator 
John  Sherman  introduced  a  bill  which  declared  monopolies 
unlawful.   Although  the  original  bill  was  never  passed,  a 
revised  version  of  it,  which  vvas  dra^vm  up  by  Senator  George 
Hoar,  was  enacted  into  law  on  July  2,  1890.   Since  Sherman 
had  originated  the  idea,  and  yince  he  had  been  its  primary 


"^Black,  Black's,  p.  1680. 
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Corxgressional  advocate.  Hoar's  bill  became  known  as  the 

6 

Sherman  Law. 

Because  the  Sherman  Law  is  of  such  vital  importance  to 

this  study,  it  is  necessary  to  examine  the  key  provisions  of 

it  carefully.   It  is  encouraging  to  know  that,  according  to 

former  Assistant  United  States  Attorney  General  Thurman 

Arnold, 

The  LShermanJ  Act  can  be  as  well  understood  by 
la^TTien  as  by  lawyers.   Indeed,  the  guess  of 
legal  experts  who  fumble  around  among  the 
decisions  and  forget  business  results  have 
usually  proved  to  be  wrong.' 

Of  the  eight  sections  in  the  Sherman  Act,  the  first  two 

sections  are  the  most  significant  and  warrant  examination  in 

their  complete  form. 

Sec.  1.   Every  contract,  combination  in  the  form 
of  trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  the  several  States,  or 
with  foreign  nations,  is  hereby  declared  to  be 
illegal.   Every  person  who  shall  make  any  such 
contract  or  engage  in  any  such  combination  or 
conspiracy,  shall  be  deemed  guilty  or  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  fi'^^e  thousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the 
court . 
Sec.  2.   Every  person  v.'ho  shall  monopolize,  or 


"Albert  Walker,  History  of  the  Sherman  Law  (New  York 
Equity  Press,  1910),  p.  2. 
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attempt  to  monopolize,  or  combine  or  conspire  with 
any  other  person  or  persons,  to  monopolize  any  part 
of  the  trade  or  commerce  among  the  several  States, 
or  witia  foreign  nations,  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  on  conviction  thereof,  shall 
be  punished  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  discretion  of 
the  court. ° 

Section  one,  which  prohibits  any  combination  that  restrains 
interstate  trade,  may  apply  to  separate  concerns  which  com- 
bine efforts  to  effect  a  purpose,  even  though  those  organi- 
zations are  not  considered  a  trust.   Arnold  presents  an 
illustration  of  this  concept  when  he  cites  the  indictment  of 
the  District  Medical  Society  of  Washington  and  the  American 
Medical  Association  for  combining  efforts  to  eliminate  the 
Group  Health  Association.   The  two  indicted  groups  could 
not  have  been  considered  a  trust — no  property  was  held  by 
one  for  the  benefit  of  another.   Their  joint  efforts, 

nevertheless,  did  serve  to  restrain  the  trade  of  a  third 

o 
party.    Section  two  of  the  Sherman  Act,  however,  concen- 
trates purely  and  simply  upon  monopoly.   Finally,  it  should 
be  pointed  out  that  the  "difference  between  an  attempt  to 


°U.S.,  Statutes  at  Large,  XXVI,  209. 

q 

Arnold,  Bottlenecks,  p.  133. 
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monopolize  [section  two]  and  an  attempt  to  restrain  trade 
[section  onej  is,  of  course,  only  a  difference  in  degree." 

The  last  six  sections  of  the  Sherman  Act  are  concerned 
basically  with  stipulations  pertaining  to  penalties  or 
application  of  the  act,  rather  than  matters  of  definition, 
and  need  only  be  mentioned  here.   Section  three,  for  example, 
m.akes  trusts  or  other  combinations  in  United  States  terri- 
tories or  the  District  of  Columbia  illegal.     Section  four 

grants  the  government  the  power  to  institute  civil  pro- 

12 

ceedings,    which  makes  the  Sherman  Act  one  of  the  few  laws 

which  may  be  enforced  through  either  criminal  or  civil  pro- 
ceedings, or  both.   Section  five  allows  a  single  federal 
court  to  prosecute  beyond  its  district,  so  that  the  indict- 
m.ents  of  all  conspirators  will  be  consolidated  into  one 

proceeding.  "   Section  six  allows  for  seizure  and  forfeiture 

14 

of  the  contraband  in  question.     The  seventh  section  gives 

a  party  v;hose  business  has  been  in  any  way  injured  through 
a  violation  of  the  act  the  right  to  recover  three  tim.es  the 
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damages  sustained.-'-^   The  last  section  in  the  Sherman  Act, 
section  eight,  merely  indicates  that  the  terms  "person"  or 

"persons,"  as  used  within  the  act,  includes  corporations  and 

.  ^.     16 

associations . 

In  order  for  an  injured  private  party  to  win  a  convic- 
tion in  an  antitrust  suit,  it  must  be  established  "that  a 

conspiracy  exist (s)  to  restrain  or  monopolize  unreasonably 

iil7 

interstate  trade  or  commerce  to  a  plaintiff's  damage. 

If  the  United  States  takes  action  against  a  party,  however, 
proof  of  damages,  for  obvious  reasons,  is  not  required. 
Not  only  is  proof  of  each  of  the  factors  or  conditions  cited 
in  the  above  passage  required,  but  it  is  also  imperative 
that  they  are  causally  and  integrally  related.   For  example, 
it  must  be  shovm  that  the  true  impact  of  the  restraint  re- 
sides in  the  interstate  activity  of  the  allegedly  guilty 

.  .    19 

party  and  not  its  intrastate  activity.     In  other  words. 
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when  a  party  has  active  interests  in  several  states,  as 
well  as  within  the  state  in  which  the  conflict  occurs, 
there  must  be  proof  that  the  interstate  activity  is  the 
source  of  the  restraint.   Unfortunately,  there  is  no  stand- 
ard test  to  establish  the  presence  of  unreasonable  restraint 
and,  as  might  be  expected,  it  is  necessary  to  examine  each 
case  on  its  ov/n  merit. 

One  final  aspect  of  the  concept  of  monopoly  remains  to 
be  examined,  namely,  the  m.atter  of  the  consent  decree.   In 
the  early  twentieth  century',  a  process  known  as  the  "con- 
sent decree"  was  evolved  by  the  Department  of  Justice  as 
an  alternative  to  criminal  proceedings  in  alleged  cases  of 
antitrust  violation.   Businessmen  promised  to  eliminate  the 
type  of  illegal  conduct  in  which  they  were   engaged,  and 
the  court,  in  turn,  promised  that  it  would  not  introduce 
criminal  proceedings.   Frequently,  however,  competitors  were 
injured  or  eliminated  by  the  monopolies  before  the  consent 
decree  went  into  effect.   The  consent  system  of  control  was 
limited,  also,  by  the  fact  that  it  did  not  prevent  businesses 
from  finding  other  ways  to  obtain  monopolistic  power  once 
the  courts  had  withdrawn  the  threat  of  legal  proceedings. 
A  part  of  the  goverraaent '  s  v/illingness  to  be  a  party  to  the 
consent  decree,  despite  its  limitations,  was  due  to  the 
fact  that,  ac  the  time  of  its  inception,  the  assistant 
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attorney  generals  in  charge  of  the  antitrust  division 
simply  did  not  have  enough  manpower  to  try  the  cases.   In 
tlie  1930s,  however,  the  judicial  capability  improved  and 
the  antitrust  division  stepped  up  criminal  prosecution  of 
its  violators.   As  a  consequence,  corporations  intending 
to  merge  began  to  submit  plans  to  the  antitrust  division  in 
order  to  determine  whether  or  not  the  planned  mergers  would 
violate  antitrust  laws  and  result  in  prosecution.   In  in- 
stances in  which  the  antitrust  division  could  not  render 
a  clear-cut  opinion  on  a  proposed  merger,  the  matter  went 
to  a  court  for  examination.   The  aforementioned  review 
practice  had  a  distinct  advantage  for  businesses  willing  to 
cooperate  inasmuch  as  it  gave  evidence  of  the  fact  they 
were  acting  in  good  faith  and,  hence,  the  courts  were 

willing  to  waive  prosecution  when  the  plans  v/ere  found  to 

20 
be  in  violation  of  the  law.     The  history  of  the  consent 

decree,  therefore,  reflects  a  basic  alteration  of  the  con- 
cept and  its  application.   Whereas,  initially,  it  was  a 
concept  used  by  the  courts  to  effect  a  discontinuance  of 
a  trust's  crimJ.nal  activities,  it  eventually  became  a  means 
which  could  be  used  to  prevent  criminal  action.   However, 


9n 
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usea,  the  concept  of  the  consent  decree  must  be  taken  into 
consideration  when  examining  monopolistic  practices,  their 
control,  and  their  relationship  to  the  American  theatre. 

Having  established  the  basic  concepts  and  legislation 
which  were  to  com.e  into  play  in  court  cases  in  which  theatri- 
cal organizations  were  charged  with  antitrust  violation,  it 
nov;  becomes  necessary  to  consider  special  factors  relating 
to  the  business  aspects  of  the  American  theatre — factors 
which  were  responsible  for  its  involvement  in  antitrust 
litigation.   Alfred  Bernheim,  in  The  Business  of  the  Theatre, 
claims  that  there  have  been  three  stages  in  the  development 
of  theatre  in  America.  I'he    first  stage  was  the  nomadic 
stage,  when  acting  companies  were  little  more  than  a  group 
of  players  who  drifted  from  one  town  to  another  in  an  at- 
tempt to  eek  out  an  existence.   Later  came  a  pastoral  stage, 
in  which  players  became  rooted  to  specific  theatres  and 
dedicated  themselves  to  the  task  of  performing  numerous 
plavs.   The  last  of  the  three  stages,  according  to  Bernheim, 

v/as  3  reversion  to  the  nomadic  stage,  but  with  an  entirely 

21 

diffarent  economic  structure.  "   It  is  that  third  stage,  and 


""'"Alfred  Bernheim,,  The  Business  of  the  Tlieatre  (New 
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the  resulting  change  in  the  economic  structure  of  the 
theatre  business,  which  is  of  importance  to  this  study. 
Prior  to  the  time  the  American  theatre  reached  the 
third  stage  of  its  development  (approximately  1870) ,  the 
most  prevalent  production  unit  was  the  stock  company,  a 
company  of  resident  players  who  provided  dramatic  enter- 
tainment for  the  people  of  a  given  community.   The  stock 
company,  being  confined  to  a  single  locale  and  having  only 
one  potential  audience,  was  forced  to  change  its  bill  fre- 
quently and  each  of  its  members  was  responsible  for  a  con- 
siderable number  of  roles.   One  obvious  disadvantage  to 
this  type  of  activity  was  that  audience  members  continually 

saw  the  same  people,  the  same  basic  sets,  and  the  same 

22 

costumes . 

The  stock  companies  occasionally  contracted  for  the 
service  of  visiting  stars  who,  because  of  their  talent  or 
reputation,  and  because  they  offered  a  change  frcm  the  per- 
formers who  were  seen  regularly,  became  increasingly  popular. 
Because  of  their  popularity,  the  stars  soon  began  to  set 
their  own  fees,  often  exorbitant  ones.   The  r.tars  also  made 
a  practice  of  bringing  supporting  performers  v;ith  them  since 

22ibid_.,  p.  32. 
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the  local  stock  company  members  often  did  not  possess  the 

23 

skills  or  experience  the  stars  demanded. 

The  next  item  to  develop  was  the  concept  of  the  combi- 
nation system  which  involved  the  process  of  touring  a 
successful  play  with  its  entire  cast,  often  the  cast  which 
had  appeared  in  its  initial  presentation  in  a  theatrical 
center  such  as  New  York.   The  advantage  that  the  touring 
combination  companies  had  over  stock  com.panies  was  that 
theatre  patrons  in  towns  originally  served  by  the  stock 

companies  were  able  to  see  different  actors,  costumes,  and 

24 

scenery  as  well  as  established  productions.     The  advent 

of  this  new  system,  of  course,  made  a  developed  route  for 
the  performers  and  organized  booking  arrangements  mandatory. 

In  the  1870s,  theatre  circuits  were  established  to 
solve  the  booking  problems  of  the  combiination  system.   The 
practice  followed  generally  was  for  one  man  to  act  as  the 
representative  for  several  theatres  and  obtain  touring 
productions  for  their  use.  7he    ides  was  advantageous  to 
the  local  theatre  manager  inasm.uch  as  he  had  access  to  any 
combination  company  going  on  tour.   By  the  same  token,  this 
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plan  was  an  inunense  aid  to  the  combination  company  producer 
because  it  enabled  him  to  establish  a  desirable  route  with 
maximum  bookings  and  a  minimum  amount  of  travel  between 
perform.ances . 

Shortly  after  the  formation  of  the  circuits  which  the 
touring  companies  followed,  booking  offices  were  established. 
The  duties  of  booking  office  proprietors  were  not  unlike 
those  of  the  men  who  represented  the  circuit  theatre  mana- 
gers.  It  was  their  responsibility  to  make  contacts  and  to 
assist  theatre  managers  in  getting  the  best  possible  attrac- 
tions.  Little  by  little,  however,  these  booking  agents  also 
began  to  obtain  economic  interests  in  attractions  and  in 
theatres.   An  early  instance  of  this  occurred  in  1878  when 
C.  R.  Gardiner,  the  owner  of  the  Managers'  and  Stars' 
Agency,  began  informing  combination  companies  that,  if  they 

hoped  to  travel  on  his  circuit,  they  had  to  tour  his  entire 

26 

route  and  play  in  his  houses  or  find  another  agent. 

A  major  step  toward  exclusive  control  over  attractions 
and  theatres  was   taken  on  August  31,  1896.   On  that  date, 
six  m.en  (Al  Hayman ,  Charles  Frohman,  Sam  Nixon,  Fred  Zimmer- 
man, Marc  Klaw,  and  Abraham  Srlanger)  formed  a  theatrical 
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syndicate  in  an  attempt  to  control  the  booking  of  all  first- 
class  theatres  in  the  United  States.   That  legally  organized 
(incorporated)  organization,  the  most  powerful  of  all  the- 
atrical businesses,  was  in  every  sense  the  archtype  of 
tlie  "big  business"  theatrical  operation.   Since  its  organi- 
zational patterns,  profit  motives,  procedures,  and  methods 
of  controlling  theatre  companies,  producers  and  managers 
were  typical  of  the  theatre  operations  involved  in  landmark 
antitrust  litigation,  a  description  of  the  Syndicate  will 
serve  to  establish  the  nature  of  the  business  monopolies 
and  monopolistic  practices  which  developed  in  the  American 
theatre.   Prior  to  the  time  they  formed  the  Syndicate,  the 
men  v/ho  v/ere  its  proprietors  had  been  involved  in  three 
lesser  two-meirber  partnerships.   Al  Hayman,  who  controlled 
a  sizeable  number  of  theatres  on  the  west  coast,  had  been  a 
partner  of  Charles  Frohman.   Frohman  not  only  had  interests 
in  several  theatres,  but  he  owned  a  large  booking  agency 
and,  perhaps  most  important,  he  was  a  prolific  producer. 
Sam  Nixon  and  Fred  Zimmerman,  in  turn,  regulated  a  number 
of  theatres  in  Pennsylvania  and  Ohio.   The  third  partnership 
involved  Marc  Klaw  and  Abraham  Erlanger,  and  a  chain  of 
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theatres  that  extended  into  the  South.     By  pooling  their 

interests,  these  six  men  established  a  business  which,  in 
due  time,  affected  virtually  everyone  in  the  professional 
theatre. 

Within  a  decade  after  its  creation,  the  Syndicate  be- 
came the  most  powerful  theatre  operation  in  America.   The 
Syndicate  established  its  hold  on  producers,  managers  and 
stars  by  resorting  to  the  ploy  first  utilized  by  C.  R. 
Gardiner — it  controlled  choice  theatres,  theatres  essential 
to  a  touring  company.   To  have  access  to  those  houses, 
companies  had  to  give  the  Syndicate  the  exclusive  right  to 
book  a  production,  and  agree  to  whatever  contractural  terms 
the  Syndicate  chose  to  make.   The  organization  had  a  similar 
hold  on  independent  theatre  managers.   Managers  wanting  to 
book  a  production  under  Syndicate  control  had  to  agree,  at 
Syndicate  prices,  to  take  all,  or  at  least  additioiial,  pro- 
ductions the  organization  had  on  tour.   The  entire  scheme 
produced  a  snowball  effect;  the  more  houses  the  Syndicate 
controlled,  the  more  influence  they  held  over  corrbination 
companies,  and  the  more  combination  companies  they  con- 
trolled, the  more  difficult  it  was  for  independent  theatre 


27 
•  Ibid.,  pp.  46-49. 
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owners  to  rerriain  in  business.     This,  briefly,  was  the 


means  by  which  the  theatrical  syndicate  obtained  a  monopolis- 
tic hold  which  had  never  before  existed  in  the  theatrical 
profession  in  America. 

Operations  such  as  that  of  the  Syndicate  were  not  only 
found  in  the  legitimate  theatre,  but  they  also  existed  in 
the  fields  of  vaudeville  and  burlesque.   As  a  result  of 
organizational  and  operational  patterns  such  as  these, 
segments  of  the  theatre  did  assume  monopolistic  proportions 
and,  hence,  did  invite  charges  of  antitrust  violation.   The 
succeeding  chapter  (Chapter  VI)  offers  an  examination  of 
litigation  involving  theatrical  organizations  of  this  type 
and  attempts  to  determine  its  effects  upon  the  American 
theatre. 


^"Poggi,  Theater,  pp.  12-14, 


CHAPTER  VI 

THE  THEATRE  AND  Al^^ITRUST  LITIGATION 

The  first  major  test  of  an  alleged  theatre  monopoly 
occurred  in  1907,  in  the  state  of  New  York.   It  involved  the 
indictment  of  Marc  Klaw  and  Abraham  Erlanger,  two  of  the  six 
original  members  of  the  theatrical  syndicate.   The  indict- 
ment was  handed  down  by  a  grand  jury  in  New  York  County, 
the  primary  charge  being  that  they  violated  the  New  York 
penal  code  by  conspiring  to  restrain  trade  and  create  a 
monopoly-   In  June,  1907,  a  motion  to  have  their  indictment 

dismissed  was  filed  and  their  case  came  before  Judge 

1 

Rosalsky  of  the  New  York  County  Court  of  General  Sessions. 

Counsel  for  the  people  of  New  York  contended,  first, 
t]iat  Klaw  and  Erlanger,  in  conjunction  with  others,  had 
sought  to  miaintain  a  monopoly  in  the  county  of  Nev/  York, 
Hi-id  that  they  had  conspired  to  prevent  others  in  the  sam.e 
business  from  engaging  in  their  occupations.   Second,  it 


-^•-People  v.  Klaw,  106  1-7. Y.S.  341  (Ct.  Gen.  Sess.  1907) 
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was  argued  that  Klaw  and  Erlanger  had  used  "force,  threats, 

2 

and  intimidation"   against  others  in  order  to  keep  tfiem  from 

plying  their  trade.   Among  those  who  testified  that  they 
had  been  threatened  were  theatre  owner  Lee  Shubert  and 
theatre  manager  William  Connor.   Shubert  had  been  informed 
that  he  would  be  refused  the  use  of  any  syndicate  theatres 
for  his  own  attractions.   Connor,  who  had  entered  into  an 
agreement  with  Lee  Shubert  to  co-manage  a  theatrical  tour 
by  Sarah  Bernhardt,  was  informed  that,  unless  he  broke  his 
contract  with  Shubert,  he  and  Miss  Bernhardt  would  not  be 
permitted  to  perform  in  syndicate  theatres.   In  their 
defense,  Klav/  and  Erlanger  claimed,  first,  that  there  had 
been  no  conspiracy  to  restrain  the  trade  of  others  in  the 
profession.   Their  second  argument  v/as  that  none  of  their 
activities  could  be  considered  trade  or  comraerce  and  that 
the  plaintiffs,  therefore,  had  no  grounds  upon  which  to 
make  their  charges. 

Judge  Rosalsky  took  the  position  that  certain  specific 
factors  had  to  be  established  before  che  defendants  could 
be  found  guilty.   He  noted  there  had  to  be 

"^Ibid..  p.  342. 
-Ibid.,  pp.  342-34  3. 
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a  corrupt  agreement  between  two  or  more  individuals 
entered  into  with  a  criminal  intent  to  do  an  unlaw- 
ful act,  which  must  be  followed  by  the  doing  of  an 
unlawful  act,  and  that  the  motive  for  the  agreement 
is  to  prevent  some  one  from  exercising  a  lawful  trade 
or  calling.  .  .  . 

In  the  opinion  of  Rosalsky,  Klaw  and  Erlanger  had  not 
entered  into  a  corrupt  agreement.   He  noted  that,  while 
the  theatrical  syndicate  had  entered  into  two  five-year 
pacts  (one  in  1896  and  another  in  1901),  neither  one  could 
be  construed  as  an  unlawful  agreement.   He  pointed  out  that 
the  1896  agreement  had  been  made  because,  prior  to  that 
time,  the  parties  involved  had  been  absorbing  great  losses 
due  to  indiscriminate  bookings.   Consequently,  the  pacts 
simply  afforded  the  parties  an  opportunity  to  make  a  profit 
instead  of  a  loss.   Similarly,  Judge  Rosalsky  found  no 
evidence  of  any  attempts  to  prevent  others  from  exercising 
their  trade.   The  fact  that  Klaw  and  Erlanger  had  denied 
competitors  the  use  of  syndicate  theatres  did  not,  in 
Rosalsky 's  eyes,  deny  them  the  opportunity  of  practicing 
their  profession.   In  this  regard,  he  held  that  "the  de- 
fendants were  engaged  in  a  private  business,  and  hence 
were  net  obliaed  to  aid  a  business  rival  by  permitting  him 


''*Ibid.  ,  p.  344. 
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to  use  their  private  business  premises."^   The  next  item 
considered  in  the  Klaw-Erlanger  case  v/as  the  matter  of 
whether  or  not  the  theatre  could  be  considered  an  instrument 
of  trade  or  commerce.   Relying  on  past  judgments,  Rosalsky 
asserted  that  the  theatre  business  had  never  been  con- 

sidered  trade  or  commerce.    Accordingly,  he  ruled  that 

7 

theatrical  amusements  were  not  objects  of  trade  or  commerce. 

Because  Klaw  and  Erlanger  had  not  become  involved  in  unlaw- 
ful agreements,  had  not  attempted  to  restrain  trade,  and 
because  theatrical  amusements  were  not  considered  articles 

of  trade  of  commerce,  the  court  granted  the  motion  to 

8 

dismiss  the  indictment  against  Klaw  and  Erlanger. 

The  aspect  of  the  decision  which  had  the  greatest 
impact  en  the  theatre  was  the  ruling  that  theatrical 


^Ibid.,  p.  347. 

^In  re  Duff,  4  F.  519  (D.C . S .C .N.Y .  18S0)  and  in  re 
Oriental  Society,  104  F.  975  (D.C.E.D.  Pa.  190G) .   The 
cases  involved,  respectively,  are  an  1880  decision  that 
the  buying  of  costuiries  and  other  theatrical  goods  did  not 
constitute  trade  or  commerce,  and  a  1900  bankruptcy  deci- 
sion that  a  theatre  corporation  v^as  roc  trade  or  commerce, 

7 
People  V.  Klaw,  p.  3  54. 

®Ibid. 
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entertainment  was  not  trade  or  commerce.   Since  the  Sherman 
Act  could  only  he    invoked  in  instances  involving  trade  or 
commerce,  and  since  this  judgment  held  that  theatre  was 
neither  trade  nor  commerce,  the  outlook  for  theatre  prac- 
titioners confronted  by  the  syndicate's  domination  of  the 
professional  theatre  was  particularly  dim.   The  ruling  was 
based  on  the  New  York  penal  code,  however,  a  fact  which 
did  not  necessarily  reflect  the  attitude  of  the  courts 
toward  the  Shernan  Act  itself.   Nevertheless,  the  decision 
in  the  Klaw-Erlanger  antitrust  suit  bolstered  the  prospects 
of  control  of  the  theatre  by  the  syndicate,  and  placed 
other  theatre  practitioners,  especially  those  in  New  York 
County,  at  its  mercy. 

In  1914,  the    first  major  theatre  litigation  involving 
the  Sherman  Act  was  heard  and  the  argument  over  the  theatre ' s 
status  as  trade  or  commerce  was  revived.   The  case  developed 
as  a  result  of  events  which  occurred  when  Oscar  and  Arthur 
Kammerstein  sold  their  opera  house  in  Philadelphia  to  the 
Metropolitan  Opera  Company.   The  terms  of  the  sale  included 
a  covenant  with  the  Metropolitan  under  \/hicn  the  Hammer- 
steins  promised  not  to  produce  an  opera  in  New  York,  Boston, 
Philadelphia,  or  Chicago  for  a  period  of  ten  years.   That 
agreement  was  subsequently  m.odified  and,  under  the  new 
terms,  the  Haramersteins  were  permitted  to  produce  operas 
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in  Philadelphia  and  Chicago,  but  still  forced  to  refrain 
from  offering  that  type  of  musical  production  in  Boston 
and  New  York.   Discontented  with  this  limiting  agreement, 
the  Hammersteins  requested  the  Metropolitan  Opera  Company 
to  release  them  from  their  covenant,  but  the  Metropolitan 
officials  stood  firm.   Rather  than  be  denied  the  opportunity 
to  produce  grand  opera  in  the  nation's  major  theatrical 
center,  and  despite  the  existing  agreement,  the  Hammer- 
steins formed  the  Hammerstein  Opera  Company  and  proceeded 
with  a  plan  to  present  grand  opera  in  New  York  City .   The 
Metropolitan  Opera  Company  filed  a  motion  for  an  injunction 
against  the  Hammerstein  Opera  Com.pany  and  the  matter  came 
before  the  New  York  Supreme  Court.   That  court  granted  the 
Metropolitan's  motion  for  an  injunction,  but  the  flammer- 
steins  appealed  the  decision  and  the  case  came  before  the 
Appellate  Division  of  the  New  York  Supreme  Court  on 
April  17,  1914.^ 

Although  Oscar  and  Arthur  Hammerstein  employed  separate 
counsel,  the  tv.'o  lawyers  formulated  basically  the  same 
defense.   Their  first  argument  was  that  the  covenants  whicri 


9 

Metropolitan  Opera  Co.  v.  Hammerstein,  147  N.Y.S. 

533  (App.  Div.  1914) . 


307 

their  clients  had  entered  into  did,  in  effect,  represent 
a  restraint  of  trade  and,  as  such,  they  violated  the  pro- 
visions set  forth  in  the  Sherman  Act.   Their  second  argu- 
ment was  that  the  covenants  with  the  Metropolitan  Opera 
Company  were  ultra  vires,  in  other  words,  it  was  beyond  the 
power  of  the  Metropolitan  to  make  such  a  contract.   In  ad- 
dition to  these  common  arguments,  Arthur  Hammerstein ' s 
counsel  entered  a  third  arg^oment  in  his  client's  behalf. 
The  argument  contended  that,  at  the  time  of  the  contract 
or  covenant,  Arthur  Hammers tein  had  no  property  or  business 
interests;  he  was  simply  Oscar's  employee,  and,  therefore, 
the  covenant  should  have  no  binding  effect  upon  him. 

Upon  analyzing  the  argument  that  the  covenants  violated 
the  Sherman  Act,  Judge  Pendleton  noted  that  the  matter  of 
paramount  importance  in  the  case  was  v/hether  grand  opera 
could  be  considered  trade  or  commerce.   After  examining 
previous  cases  related  to  the  matter,  the  court  declared  that 

there  is  no  dealing  with  an  article  of  trade  or 
commerce  nor  any  use  made  of  any  of  the  instru- 
mentalities of  commerce.   The  holder  of  the 
[theatre.]  ticket  pays  a  certain  price  as  a  con- 
sideratior'.  for  the  privilege  of  experiencing  the 


^^Ibid 
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gratification  of  an  artistic  sense.   Such  a  trans- 
action is  as  far  removed  as  possible  from  the 
commonly  accepted  m.eaning  of  trade  or  ccmir;erce. 

The  opinion,  as  written  by  Judge  Pendleton,  concluded  that 
the  Sherman  Act  had  nothing  to  do  with  the  case  in  question. 
The  court  then  turned  to  the  contention  that  the  covenants 
were  ultra  vires,  or  beyond  the  power  of  the  company  to 
establish.   The  bench  averred  that  a  man  should  be  able  to 
sell  both  his  good  will  and  his  business  and,  that  being 
the  case,  "certainly  the  covenants  necessary  for  and  inci- 
dent to  the  protection  and  securing  to  it  of  such  good  will 

12 

were  equally  within  its  corporate  rights."     The  last 

arguinent,  that  Arthur  Hammerstein  could  not  be  held  to  the 
covenant  because  he  had  been  Oscar's  employee  and  not  a 
partner  in  the  business,  was  also  dismissed  by  Judge  Pendle- 
ton.  He  stated  that  it  is  clearly  legal  for  an  employer  to 
make  this  type  of  covenant  with  an  employee  and,  that  being 
possible,  it  follows  that  the  same  right  should  be  con- 
ferred upon  the  vendee  (Metropolitan  Opera  Company)  of  the 

13 

employer  (Oscar  Hamrnerstein)  .     Having  rejected  all  three 


^--Ibid.,  p.  535. 
^2ibid_.,  p.  537. 
■^"Ibid.  ,  p.  539. 
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of  the  arguments  presented  to  him,  Judge  Pendleton  affirmed 
the  decision  of  the  lower  court  and  granted  the  Metropolitan 
Opera  Company  an  injunction  which  prohibited  the  Hammer- 
steins  from  producing  grand  opera  in  New  York  and  Boston, 

the  cities  designated  in  their  second  covenant  with  Metro- 

14  .  . 

politan.     Although  the  Hammersteins  appealed  the  decision 

to  New  York's  highest  court,  the  Court  of  Appeals,  the 
judgment  of  the  two  lower  courts  was  upheld,  along  with  the 
legality  of  the  Hammersteins '  covenant  with  the  Metro- 
politan. 

Metropolitan  Opera  Company  v.  Hammerstein  was  the  first 
major  theatre  litigation  which  directly  involved  the  Sherman 
Act.   The  decision  not  to  consider  theatre  as  trade  or 
commerce  was  not  surprising  inasmuch  as  all  related  judg- 
ments prior  to  this  case  had  viewed  theatre  in  the  same 
manner.   The  ruling  that  the  Sherman  Act  could  not  be  applied 
to  the  theatre  was  still  another  blow  to  theatre  practi- 
tioners who  were  forced  to  compote  with  theatrical  combines 
and  ultra-powerful  theatrical  producers.   Since  txie  Metro- 
politan ruling  was  based  on  federal  statute,  its  implication 


■T  b  J-  g . 

-'-^Metrc politan  Opera  Co.  v.  Hammerstein,  116  N.E, 
1061  (N.Y.  1917). 
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for  individual  producers  and  managers  was  greater  than  that 
inherent  in  the  ruling  in  the  Klaw-Erlanger  case,  which 
was  predicated  on  the  New  York  penal  code. 

On  July  31  of  the  same  year  (1914) ,  another  decision 
was  rendered  which  qualified  the  Metropolitan  ruling  con- 
siderably.  The  case  involved  H.  B.  Marienelli,  an  inter- 
national talent  agent  who  had  offices  in  London,  Paris, 
Berlin  and  New  York.   Marienelli 's  success  as  an  agent  was 
seriously  curtailed  when  two  important  booking  sources, 
the  Eastern  Booking  Corporation  and  the  Western  Booking 
Corporation,  discontinued  their  services  to  him.   Convinced 
that  they  were  restraining  his  trade,  Marienelli  sought 
legal  relief  by  filing  a  motion  for  damages  against  them. 
The  booking  corporations  contended  that,  even  if  what 
Marienelli  claimed  were  true,  his  charges  could  not  convict 
them  of  any  crim.e.   On  July  31,  1914,  the  matter  came  before 

Judge  Learned  Hand,  of  the  District  Court  for  the  Southern 

1  f> 

District  of  New  York. 

Marienelli  contended  that  several  parties  had  entered 
into  an  agreement  vmich  had,  in  essence,  restrained  his 


H„  B,  Marienelli.  Limited  v.  United  Boo];.inq  Offices 
of  America,  227  F.  165  (D.C . S .D.N.Y.  1914). 


311 

trade.    The  parties  to  which  he  referred  were  the  Keith 
vaudeville  circuit  in  the  east  (also  known  as  the  Eastern 
circuit),  the  Orpheum  vaudeville  circuit  in  the  west  (the 
Western  circuit),  and  the  Eastern  and  Western  booking  corpora- 
tions.  Marienelli  alleged  that  theatre  owners  on  the  Keith 
circuit  had  agreed  not  to  hire  anyone  who  did  not  book 
through  the  Eastern  Booking  Corporation,  not  to  employ  any 
performer  who  had  played  outside  the  Keith  and  Orpheum  cir- 
cuits, and  to  blacklist  any  performer  who  played  outside 
those  two  circuits.   According  to  Marienelli,  the  Booking 
Corporations  had  established  similar  trade  limitations. 
They  refused  to  supply  acts  to  theatre  owners  who  did 
business  with  another  booking  agent,  or  do  business  with 
a  theatre  owner  who  hired  performers  who  were  on  the  Keith 
circuit  blacklist.   The  Keith  circuit,  according  to  Marien- 
elli, refused  to  employ  anyone  who  had  a  representative 
(agent)  who  provided  performers  for  theatres  not  affiliated 
with  the  Keith  and  Orpheum  circuits;  in  return,  the  Eastern 
Booking  Corporation  agreed  to  withhold  its  services  from  any 
theatre  owner  '.vho  did  business  with  such  a  representative. 
Marienelli  contended,  further,  that  identical,  restrictive 
agreements  had  been  reached  by  the  Orpheum  circuit  and  the 
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1  7 
Western  Booking  Corporation.  '   Marienelli  claimed  that, 

because  of  these  policies  and  practices,  his  trade  had  been 
seriously  affected. 

Knowing  that  the  defendants '  case  was  based  on  the  idea 
that  theatre  may  not  be  considered  trade  or  commerce.  Judge 
Learned  Hand  turned  immediately  to  this  important  issue. 
His  position  in  regard  to  it  was  that,  because  travel  is 
a  partial  fulfillment  of  a  performer's  contract,  acting 
in  two  or  more  states  should  be  considered  interstate  com- 
m.erce.   He  noted,  also,  that  carrying  scenery,  stage 
properties,  and  other  paraphernalia  from,  one  state  to  an- 
other could  constitute  interstate  commerce  since  they  are 
a  "necessary  part  of  the  performance  of  their  [the  per- 
formers 'J  contracts."     Of  utmost  importance  in  this  opin- 
ion was  the  distinction  Judge  Hand  made  between  his  ruling 
and  that  in  the  Metropolitan  Opera  Company  v.  Hammerstein 
case,  which  held  that  theatre  was  not  to  be  considered  trade 
or  corrimerce .   In  his  words. 


^Ibid. ,  pp.  166-167. 
""■^Ibid .  ,  pp.  167-168. 
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They  [the  casesj  differ  at  least  in  this  respect: 
That  it  was  not  there  [^in  tlie  Metropolitan  case] 
the  course  of  the  business  to  book  all  performers 
under  one  contract,  which  required  them  to  go  from 
one  state  to  another.-'-^ 

The  difference  between  the  two  cases,  as  Judge  Hand  saw  it, 
was  that  the  Metropolitan  Opera  Company's  business  was  being 
carried  out  through  a  series  of  contracts,  whereas  the 
vaudeville  business  seemingly  negotiated  all  engagements 
under  one  contract.   Where  the  former  entailed  a  number  of 
jobs,  a  job  under  a  vaudeville  contract  consisted  of  numer- 
ous performances  on  an  interstate  circuit.   Judge  Hand  con- 
cluded the  comparison  by  noting  that  he  thought  it  was 
fair,  "fully  recognizing  the  loose  character  of  the  dis- 
tinction, to  call  the  interstate  element  in  the  case  at 

bar  'essential, '  and  that  found  in  the  Metropolitan  Opera 

20 

Co .  V.  Hamm.erstem  case  'incidental.""     With  these  ob- 
servations, the  court  overruled  the  demurrer  of  the  de- 

^   .      21 

rendants . 

The  decision  and  rulings  in  the  Marienelli  case  were 
of  paramount  importance  because,  for  the  first  time  in  a 


^^Ibid.,  p.  170. 
Ibid. 
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piece  of  major  litigation,  a  court  had  ruled  that  theatre 
could  be  considered  a  trade.   Since  Judge  Hand's  ruling 
noted  that  some  interstate  elements  are  "essential"  and 
others  may  be  "incidental,  "  it  implicitly  conceded  that  the 
interstate  aspect  of  the  theatre  was  a  relative  one.   The 
ruling,  nevertheless,  had  an  undeniably  powerful  effect  on 
all  theatre  practitioners.   Tlieatrical  corporations  who 
sought  to  control  competition  saw,  for  the  first  time,  the 
possibility  of  severe  consequences.   At  the  same  time,  the 
less  powerful  or  struggling  independent  operator  was  offered 
a  new  and  plausible  method  of  coping  with  force. 

Several  years  later,  in  1926,  the  big  organizations 
controlling  vaudeville  were  again  charged  with  attempting 
to  monopolize  vaudeville  attractions.   The  case  had  its 
origins  in  a  heated  and  colorful  incident  that  took  place 
in  the  B.  F.  Keith  Vaudeville  Exchange  Offices.   It  was 
there  that  Max  Hart,  whose  business  was  booking  vaudeville 
acts,  became  involved  in  a  fist  fight  with  another  agent. 
Since  the  incident  took  place  on  the  Keith  premises,  and 
since  the  Keith  representatives  wex-e  apparently  not  in 
syrnpathy  with  Hart,  the  com.pany  severed  its  business  rela- 
tions with  him.   Poinding  that  his  bookings  v/ere  curtailed 
due  tc  the  termination  of  his  working  relationship  with  the 
Keith  agency.  Hart  filed  a  motion  for  dam.ages  caused  by  a 
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restraint  of  trade.   His  suit  not  only  charged  the  Keith 
exchange,  but  also  the  Orpheum  circuit,  the  Excelsior 
Collection  Agency,  theatre  businessman  Edward  Albee,  and 
others.   VThen  the  case  came  before  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York,  the 

judge  dismissed  the  case  on  the  grounds  that  it  lacked 

22 

merit,  it  was  seemingly  "frivolous,"    and  that  the  court 

lacked  proper  jurisdiction.   On  appeal  the  case  came  before 
the  United  States  Supreme  Court,  which  held  that  the  case 

was  not  frivolous  and  should  not  have  been  dismissed  due 

23  .  , 

to  lack  of  jurisdiction.     The  case,  therefore,  was  retried 

in  District  Court,  where  a  judgment  was  rendered  in  favor 
of  the  Keith  Agency  and  its  co-defendants.   Hart  appealed 
the  decision,  and,  on  May  3,  1926,  the  case  came  before 
the  Circuit  Court  of  Appeals,  Second  Circuit,  where  Judges 
Hough,  Manton,  and  Hand  heard  the  arguments. 

In  court.  Hart  claimed  that  the  v;estern  Orpheum  circuit 
and  Keith's  eastern  interests  had  cooperated  to  establish 


^^Hart  v.  B.  F.  Keith  Vaudeville  Exchange,  2  62  U.S. 
271  (1923). 

2^ Ibid. 

^'^'Hart  V.  B.  F.  Keith  Exchange,  12  F.2d  341  (2d  Cir, 
1926) . 
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practices  which  restricted  the  trade  of  others.   He  noted, 
for  example,  that  many  established  theatre  owners  sur- 
rendered control  of  their  theatres  to  the  Keith-Orpheum 
corporations  in  exchange  for  attractive  bookings.   Hart 
also  alleged  that  new  competition  v/as  thwarted  because  the 
Keith  interests  usually  bought  them  out.   The  Hart  com- 
plaint also  included  one  item  heretofore  not  formally 
raised  in  antitrust  theatre  litigation.   He  claimed  that 
those  in  control  of  the  Keith  and  Orpheum  circuits  were 
guilty  of  arbitrary  price  fixing  since,  due  to  their  con- 
trol of  performers  and  theatres,  they  were  able  to  ask 
whatever  price  they  wished.   The  defendants  based  their 
case  on  the  contention  that  the  contracts  made  with  the 
actors  were  for  personal  services  or  personal  effort  "which 

is  not  related  to  the  production,  and  therefore  it  is  not 

25 

a  subject  of  commerce." 

Realizing  that  the  question  of  the  extent  to  which  the 
vaudeville  business  involves  interstate  commerce  would  be 
important,  the  court  requested  an  inventory  of  the  theatri- 
cal paraphernalia  required  of  the  Keith-^'^audeville  E:xchange 
over  a  period  of  eighteen  years.   The  objective,  of  course. 


^^Ibid. ,  p.  343, 
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was  to  determine  whether  the  amount  was  incidental  or  sub- 
stantial.  It  was  found  that,  while  the  Exchange  booked 
approximately  6,000  vaudeville  acts  during  the  period, 
only  approximately  thirty  to  forty-eight  acts  required 
animals.   Statistics  covering  a  year's  operation  revealed 
that  the  Exchange  had  been  required  to  supply  property  or 
technical  items  to  only  eleven  per  cent  of  the  acts  under 
its  control.   The  court  held  that  these  statistics  indi- 
cated the  Exchange  was  only  incidentally  involved  in  inter- 
state commerce,  and  that  the  "great  majority  [of  perform.ersj 
and  the  high-priced  artists  seem  to  give  merely  their  per- 
sonal  services  in  the  performance.""    In  v/riting  the 
opinion  in  the  case,  Judge  Manton  concluded  that  the  book- 
ing contract  being  indicted  by  Hart  was  not  an  instrument  of 

interstate  commerce,  but  "a  mere  incident  of  commercial 

27 

intercourse, "    and  that  any  damage  incurred  by  Hart  came 

from  intrastate  booking.   With  this  reasoning,  the  lower 

court's  decision  was  affirmed  and  the  complaint  brought 

,.   .    -,28 

bv  Hart  was  cismissed. 


^^Ibid-'  P-  344. 

27 

Ibid. 

^^Ibid. ,  p.  345. 
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The  Hart  case  served  as  another  important  step  in  the 
determination  of  what  constitutes  interstate  commerce. 
Through  it,  attention  came  to  be  focused  on  the  actual 
amount  of  theatrical  goods  being  transported  across  state 
lines.   Since,  in  the  Hart  case,  a  minimal  amount  of  goods 
was  being  transported  in  that  fashion,  the  court  rendered 
a  decision  in  favor  of  the  Keith  Vaudeville  Exchange  and 
its  colleagues.   Despite  the  outcome  of  the  case,  it  in- 
sured that  courts  involved  in  future  litigation  not  only 
would  be  examining  an  entirely  new  set  of  statistics,  but 
they  would  be  basing  their  findings  on  the  circumstances 
and  statistics  unique  to  that  case. 

Although  the  landmark  antitrust  litigation  examined 
thus  far  has  dealt  exclusively  with  the  business  of  booking 
attractions,  there  are  records  of  antitrust  suits  in  other 
aspects  or  fonris  of  theatre.   For  instance,  one  conflict 
involved  the  Dramatists'  Guild  of  the  Authors'  League  of 
America  and  resulted  in  several  years  of  litigation.   The 
events  leading  to  the  case  began  innocently  enough  when,  in 
194^-,  producer  Irving  Gaumont  negotiated  a  contract  with 
pla^nvrights  Harold  Spina,  Edward  Heyman,  and  Walter  Hannan 
v-'hich  allowed  him  to  produce  their  play.  Stovepipe  Hat. 
Since  the  play^A'rights  were  members  of  the  Dramatists' 
Guild,  and  since  the  Dramatists'  Guild  imposed  certai.n 
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requirements  on  producers  of  plays  authored  by  Guild  mem- 
bers, Gaum.ont  signed  a  special  Guild  agreement  in  the  course 
of  those  negotiations.   The  agreement,  which  was  known  as 
the  Minimum  Basic  Agreement,  stipulated  items  such  as  the 
right  of  the  authors  or  producer  to  prohibit  changes  in 
the  play,  the  minimum  royalties  to  be  paid  by  Gaumont,  and 
that  disagreements  between  the  producer  and  the  authors 
were  to  be  settled  by  compulsory  arbitration.   At  the  sign- 
ing of  the  agreement  with  the  Guild,  Gaumont  also  hired 

Spina,  one  of  the  playwrights,  as  the  artistic  and  miasical 

29 

director  of  the  production. 

In  the  same  year,  1944,  Gaumont  acquired  an  associate, 
Carl  Ring,  to  co-produce  the  planned  production.   Ring  in- 
vested approximately  $50,000  in  the  production  only  to 
find  Gaumont  was  having  financial  difficulties.   Seeing 
that  he  would  have  to  produce  the  play  by  himself.  Ring 
signed  the  Minimum  Basic  Agreement  which  the  Guild  required 
of  those  who  produced  works  by  Guild  members.   Ring  subse- 
quently brought  an  action  against  Gaumont  for  failure  to 
fulfill  his  financial  responsibilities,  and  the  court  held 


•^^Rinq  V,  Spina,  84  F.  Supp.  403,  405  (D.C  .S  .D.N.Y. 
-949)  . 
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that  Gauinont  was  required  to  assign  all  of  his  rights  to 
the  play  to  Ring.   Upon  the  court's  decision  and  Gaumont ' s 
compliance  with  it.  Ring  became  the  sole  producer.   In  an 
attempt  to  get  the  play  ready  for  Broadway,  performances 
were  given  in  New  Haven  and  Boston  in  May,  1944.   During 
that  period,  a  dispute  arose  between  Ring  and  Spina  as  a 
result  of  Ring's  proposal  that  certain  changes  be  made  in 
the  script.   Ring,  who  by  then  had  invested  $100,000  of 
his  own  money  in  the  production,  was  forced  to  close  the 
play  because  of  the  disagreement.   Spina,  in  turn,  demanded 
the  dispute  be  arbitrated,  as  required  by  the  Minim.um  Basic 
Agreement.   Ring,  however,  filed  suit  against  the  authors, 
their  agent  (Edmund  Pauker) ,  and  the  Dramatists'  Guild, 

alleging  that  they  had  violated  antitrust  lav;s  with  their 

-   •   .        .-30 

.Minimum  t,asxc   Agreement. 

The  case  first  came  before  the  District  Court  for  the 
Southern  District  of  New  York,  which  denied  Ring's  m.otion 
for  a  temporary  injunction.   The  court's  failure  to  issue 
the  injunction  was  due  to  (1)  a  lack  of  facts  indicating  a 
violation  of  the  Sherman  Act,  (2)  insufficient  proof  that  the 
transactions  involved  interstate  commerce,  and  (3)  the  fact 


■^"^Ibid.  ,  pp.  405-406. 
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that,  since  Ring  entered  into  the  alleged  monopolistic 
contract,  he  was  in  equal  fault  (in  pari  delicto) .   On 
March  9,  1945,  however,  the  United  States  Circuit  Court  of 
Appeals  reversed  the  decision  of  the  District  Court  in  a 
preliminary  ruling.   In  contrast  to  the  earlier  ruling,  the 
Circuit  Court  held  that  there  had  been  a  restraint  of  trade 
since  the  Minimum  Basic  Agreement  was  designed  for  the 
exclusive  benefit  of  members  of  the  Dramatists'  Guild  (to 
which  the  overwhelming  majority  of  the  professional  play- 
wrights belonged) ,  and  since  it  enabled  the  Guild  to  fix 
prices.   The  court  also  held  that  Ring  did  not  actually 
have  to  be  involved  in  interstate  comirierce  to  prove  that 
his  trade  was  being  restrained.   Rather,  the  court  held  that 

it  was  "sufficient  that  the  combination  which  is  the  cause 

.  31 

of  his  injury  seeks  to  restrain  such  commerce.''     In 

essence,  the  ruling  was  proper  since  the  Dramatists'  Guild's 
insistence  that  the  disagreements  be  arbitrated  prevented 
Ring  from  perfecting  the  show  in  Boston  and  moving  it  to 
New  York.   I"  considering  im.portant  points  in  the  decision, 
two  otr.er  factors  should  be  noted-   Tlie  Dramatists'  Guild 
was  not  viewed  as  a  labor  organization  and,  therefore,  it 


31 


Rin3_   v.  Spina,  160  A.L.R.  371,  377  (2d  Cir.  1945) 
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was  not  exempt  from  antitrust  statutes.   Finally,  the  court 
ruled  that  the  "equal  fault"  policy  (in  pari  delicto)  was 
inapplicable  since  antitrust  statutes  did  not  take  into 
account  the  plaintiff's  conduct.   As  a  result  of  the  above 
findings,  a  temporary  injunction  was  issued  against  Spina 
and  the  other  defendants,  including  the  Dramatists'  Guild. 

The  injunction  prohibited  them  from  enforcing  the  arbitra- 

32 

tion  provisions  of  the  Minimum  Basic  Agreement.     The  con- 
flict, however,  was  far  from  over.   In  1949,  after  several 
minor  procedural  motions  involving  items  such  as  the'  jury 
calendar  and  a  writ  of  certiorari,  the  case  was  redirected 

to  the  District  Court  for  the  Southern  District  of  New  York 

33 

for  a  binding  ruling. 

In  the  District  Court,  Ring  contended  that  the  pre- 
liminary decision  proceeding  from  the  Circuit  Court  of 
Appeals  v/as  intended  to  prohibit  the  defendants  from  inter- 
fering in  any  way  with  his  production.   The  defendants,  in 
turn,  continued  to  assert  that  they  were  not  in  violation 
of  c-i.ntitrust  lav/s,  and  that  the  Dramcatists  '  Guild  was  neces- 
sary to  the  protection  of  its  playwrights. 


3 2  Ibid.,  pp.  374-381. 

•^^Rinq  V.  Spina,  84  F.  Supp.  403  (D.C .  S  .D.N.Y.  1949). 
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The  District  Court's  presiding  judge.  Judge  Rifkind, 
held  that  illegal  restraint  of  interstate  trade  and  commerce 
had  been  amply  established  through  the  findings  of  the  Cir- 
cuit Court  of  Appeals.   That  did  not,  however,  assure  Ring 
of  a  complete  victory.   Judge  Rifkind  also  found  that  since 
the  Minimum  Basic  Agreement  had  been  found  illegal,  it 
meant  that  all  of  Ring's  rights  had  been  established  through 
an  illegal  agreement.   Basically,  Ring  had  no  production 
contract  and,  therefore,  no  contractual  rights  to  the  play. 
This  meant  he  had  to  secure  production  rights  to  the  play 
in  the  traditional  manner--by  negotiating  with  the  play- 
wrights.  The  court  also  added  that  the 

authors  are  not  thereby  to  be  compelled  to  sell 
of  license  Stovepipe  Hat  to  the  plaintiff,  or 
enjoined  from  agreeing  among  themselves  on  the 
terms  under  which  they  may  choose  to  sell  or 
license  the  play;  but  they  may  not  offer  the 
plaintiff  terms  less  favorable  than  those 
offered  any  other  producer;  not  require  him  to 
subscribe  to  the  M.B.A.  [Minimumi  Basic  Agree- 
mentj ;  nor  associate  the  Guild  in  any  illegal 
way  with  the  transaction.  .  .    .^'^ 

It  should  be  noted  that,  in  essence,  the  Circuit  Court's 

ruling  was  a  warning  against  any  conspiracy  betv.'een  the 

plai'-v.'rights  and  the  Guild.   This  v;as  accompanied  by  an 


'"^Ibid.,  407 
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injunction  against  the  defendants  which  prohibited  them  from 

interfering  with  Ring's  right  to  purchase  the  play  under 
the  same  term.s  offered  to  other  producers.   Ring  was  not 
awarded  damages  inasmuch  as  the  court  held  that,  at  the 
time.  Ring  had  suffered  no  measurable  damage  which  could 
be  attributed  to  restraint  of  trade. 

A  final  development  in  the  Ring  case  occurred  on 
January  9,  1951,  when  Judges  Hand,  Swan,  and  Chase  modified 
the  District  Court's  judgment.   Ring  had  lodged  an  appeal 
for  damages  and  the  Authors '  League  of  America  (of  which 
the  Dramatists '  Guild  is  a  part)  had  appealed  the  District 
Court's  decision  to  enjoin  the  defendants  from  interfering 
with  Ring's  right  to  purchase  the  Stovepipe  Hat  under  the 
same  terms  offered  to  other  producers.   The  court,  on  re- 
viewing Ring's  appeal,  declared  that,  since  ha  ?iad  signed 
the  Minimum  Basic  Agreement,  he  had  become  a  party  to  the 
conspiracy  and,  since  the  conspiracy  was  illegal,  he  could 
not  be  accorded  damages  undei:  those  conditions.     Having 
dismissed  Ring's  appeal,  the  court  tuTned  to  the  appeal  by 
the  Authors '  League  of  America  that  the  injunction  governing 


35 


Ibid. 
'Ring   v.    Spina    186   F.2d    637,    641-642     (2d   Cir.    1951) 
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any  future  negotiations  between  Ring  and  the  playwrights 
be  dismissed.   With  respect  to  this  item,  the  court  noted 

that  "there  must  be  some  tangible  probability  that  the 

37 
wrong  will  be  repeated  to  justify  an  injunction.      Since 

Ring  represented  only  himself,  it  was  necessary  for  him 
to  prove  that  he  would  probably  be  wronged  again.   Ring  did 
not  succeed  in  establishing  that  fact.   Instead,  the  court 
held  that,  because  Ring  had  been  a  law^/er  before  his  in- 
volvement with  Stovepipe  Hat,  and  because  of  the  bitter 
experience  he  had  had  in  his  one  effort  as  a  theatrical 
producer,  the  chances  of  his  being  wronged  again  were 
unlikely.   Judge  Hand  further  averred  that  the  Authors' 
League  of  America  seemed  highly  conscientious  in  its  at- 
tem.pts  to  protect  authors  and  com.posers.   He  noted  that 

such  purposes  would  of  course  not  protect  it,  if 
it;  is  in  fact  a  combination  in  restraint  of  trade 
or  an  attempted  monopoly;  but  they  are  relevant 
in  deciding  whether  we  should  decide  issues  in 
which  the  plaintiff  has  only  the  most  shadowy- 
interests  .^8 

With  this  reasoning,  the  Circuit  Court  of  Appeals  held  that 

Ring  was  net  entitled  to  an  injunction  which  would  legally 


31^ 
^Ibid. 


Ibid. ,  p.  643 
38. 
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direct  the  playwrights  to  grant  him  the  same  term.s  as 
other  producers  in  the  event  he  sought  to  acquire  rights  to 
the  play.   The  result  was  that  Ring  lost  almost  $150,000  in 
attempting  to  produce  Stovepipe  Hat  and,  when  the  litigation 
ended,  he  still  had  absolutely  no  rights  to  the  play. 

The  fact  of  utmost  importance  in  the  Ring  case  was  that 
the  Authors '  League  of  America  was  considered  a  trade  to 
which  the  antitrust  laws  could  apply.   This  meant  that  the 
Dramatists'  Guild,  the  most  powerful  proponent  of  dramatists' 
rights,  was  faced  with  the  necessity  of  considering  carefully 
the  manner  in  which  it  chose  to  protect  its  playwrights.   The 
Minimum  Basic  Agreement,  according  to  the  courts,  was  in 
violation  of  antitrust  statutes  since  it  restrained  the 
trade  or  producers.   It  is  also  important  to  note  that, 
although  the  Circuit  Court  of  Appeals  did  not  reverse  the 
decision  which  found  the  Dramatists'  Guild  in  violation  of 
antitrust  laws,  the  Authors'  League  of  America  and  its 
subsidiary,  the  Dramatists'  Guild  did  have  the  court's 
obvious  and  entire  sympathy.   The  decision  in  the  case 
established  that,  in  the  future,  play^./richts  cculd  not 
conduct  contractual  agreements  with  producers  based  on  the 
provisions  contained  in  the  Jlinimum  Basic  Agreements. 

The  Ring  v.  Spina  action  was  still  being  litigated 
when  a  final  and  highly  significant  antitrust  dispute 
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reached  the  courts.   The  case,  which  developed  in  1950, 
involved  the  booking  of  atrractions  and  the  control  of 
theatres.   The  defendants  were  booking  agents  Lee  Shubert, 
Jacob  Shubert,  Marcus  Heiman,  and  three  corporations  con- 
trolled by  them.   The  Shubert  brothers,  whose  competitive 
strength  had  contributed  to  the  downfall  of  the  once  power- 
ful Syndicate,  had  developed  a  theatrical  enterprise  which, 
because  of  its  scope,  was  exerting  a  measure  of  control  on 
various  segments  of  the  professional  theatre.   The  Shubert 
organization  had  its  first  significant  legal  test  in  1950. 
At  that  time,  the  government  brought  antitrust  charges 
against  the  Shuberts,  Marcus  Heiman,  the  United  Booking 
Office,  Select  Theatres  Corporation,  and  L.A.B.  Amusement 
Corporation.-^" 

For  over  three  years  the  Shuberts  were  able  to  avoid 
critical  legal  proceedings  by  serving  interrogatories  which 
required  clarification  of  specific  aspects  of  the  charges. 
The  interrogatories  also  req^aired  the  government  to  go 
through  the  time-consuming  process  of  producing  documen- 
tation of  factors  upon  which  the  charges  had  been  based. 


"^^United  States  v.  Shubert,  11  Federal  Rules  Decisions 
52S,  530  (D.C.S.D.N.Y.  1951)  (St.  Paul:   West  Publishing 
Co.,  1952). 
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On  DecemLer  30,  1953,  however,  the  case  came  before  the 
United  States  District  Court  for  the  Southern  District  of 
New  York.   The  court's  presiding  judge.  Judge  Knox,  relied 
on  a  previous  Supreme  Court  decision  concerning  the  inter- 
state activities  of  baseball  clubs  when  ruling  on  the 
Shubert  case.   As  Judge  Khox  put  it,  he  could 

see  no  valid  distinction  between  the  facts  of  this 
case  and  those  which  were  before  the  Supreme 
Court  in  the  cases  of  Federal  Baseball  Club  of 
Baltimore  v.  National  League  of  Professional 
Baseball  Clubs. ^0 

In  the  baseball  case  to  which  Judge  Knox  referred,  the 
Supreme  Court  had  ruled  that  the  travel  of  baseball  teams 
from  one  state  to  another  was  not  interstate  commerce,  and 
that  in  the  absence  of  interstate  activity,  the  provisions 
of  the  Sherman  Antitrust  Act  did  not  apply  to  their  opera- 
tion.  Judge  Knox  simply  applied  this  case  to  the  theatre 

and,  on  the  basis  of  it,  dismissed  the  charges  which  had 

41 

been  filed  against  the  Shuberts  under  the  Sherman  Act. 

Not  to  be  denied,  government  antitrust  lav^ers  appealed  the 

decision  and,  on  November  9  and  10,  1954,  the  case  was 

42 

heard  by  the  United  States  Supreme  Court. 


'^'^United  States  v.  Shubert,  120  F.  Supp.  15,  16 
(D.C.S-D.N.Y.  1953). 

^^-Ibid. 

"^-^ United  States  v.  Shubert,  343  U.S,  222  (1955). 
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In  presenting  their  case  to  the  Supreme  Court,  the 

counsel  for  the  United  States  argued  that,  as  the  result 
of  a  conspiracy  between  Heiman  and  the  Shubert  brothers, 
numerous  restraints  had  been  exercised.   In  the  course  of 
that  argument,  the  following  specific  charges  were  made: 
(1)  Producers  were  compelled  to  book  legitimate  theatre 
through  the  defendants,  (2)  Some  producers  were  being 
excluded  from  booking  legitimate  attractions,  (3)  The  pre- 
sentations of  competitors  were  prevented  from  booking 
theatrical  productions  as  a  result  of  the  defendants'  con- 
trol of  theatres,  (4)  The  conspirators  gave  favorable  book- 
ing and  presentation  arrangements  to  their  own  productions, 
(5)  The  Shubert  brothers  and  Heiman  were  strengthening  their 
monopolistic  practices  in  these  fields.  -^ 

A  decision  in  the  case  v/as  not  rendered  until  January 
31,  1955,  approximately  a  year  after  Lee  Shubert ' s  death 
(December  31,  1954) .   The  majority  opinion,  written  by 
Mr.  Chief  Justice  Warren,  noted  that  the  issue  was 

whether  the  business  of  producing,  booking,  and 
presenting  legitimate  attractions  on  a  multistata 
basis  constitutes "trade  or  commerce"  that  is 


43 


Ibid..,  p.  225. 
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"among  the  several  States"  within  the  meaning 
of  those  terms  in  the  Sherman  Act.'^'^ 

Justice  Warren  turned  first  to  the  Federal  Baseball  case 
and  noted  that  the  Court's  ruling  on  that  case  did  not 
necessarily  "automatically  immunize  the  theatrical  business 
from  the  antitrust  laws."*    Ke  declared  that  in  cases 
such  as  Toolson  v.  New  York  Yankees,  the  decision  of  the 
Federal  Baseball  case  could  be  applied  because  both  cases 
involved  baseball  activities.   He  went  on  to  note,  however, 
that  the  ruling  in  the  baseball  cases  did  not  necessarily 
extend  to  a  case  involving  theatrical  issues,  as  counsel 
for  the  Shuberts  had  argued.   VJarren  contended  that  if  any 
decision  should  control  the  judgment  of  the  case  being 
litigated,  it  should  be  one  such  as  that  rendered  in  the 
Hart  case  which  held  that  the  interstate  comm.erce  of  the- 
atrical paraphernalia  may  not  necessarily  be  incidental. 
Because  a  theatre  business  could  involve  a  substantial 
interstate  trade  or  commerce,  Warren  submitted  that  the 
S?jubert  case  had  to  be  judged  on  its  own  merits .   The 
r?3ult  was  that  the  United  States  Supreme  Co\irt  reversed 


^^Ibid.,  p.  226, 


^^Ibid.,  p.  229 
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the  decision  of  the  District  Court  and  sent  the  case  back 
to  be  tried  on  its  own  merits. 

Realizing  that  the  Supreme  Court's  judgment  provided 
for  court  action  which  probably  would  result  in  an  unfavor- 
able decision,  the  defendants  entered  into  a  consent  decree 
on  February  17,  1956.   In  accord  with  the  terms  of  this  type 
of  agreement,  the  District  Court  issued  orders  eliminating 
all  charges  of  monopoly  against  the  Shuberts  and  their  co- 
defendants.   The  decree  was  an  exhaustive  one  with  numerous 
provisions.   One  of  the  more  important  stipulations  was 
that  the  defendants  were  enjoined  from  entering  into  a 
contract  in  which 

(A)  a  theatre  operator  is  to  present  only  such 
legitimate  attractions  as  shall  be  booked  through 
defendants  or  any  other  person; 

(B)  any  person  is  to  book  legitimate  attractions 
exclusively  for  a  theatre  operator;  or 

(C)  any  person  booking  legitimate  attractions 
for  any  theatre  operator  is  not  to  book  such 
attractions  for  any  other  theatre  operator .'^ "7 

In  addition,  the  decree  contained  two  important  stipulations 

concerning  the  presentation  of  attractions .   The  court 

enioined  the  defendants  from 


46lbid.,  pp.  230-231. 

'^'^United  States  v.  Shubert,  1956  Trade  Cases  71,233, 
71,238  (D.C.S.D.N.Y.  1956)  (Chicago:   Commerce  Clearing 
House,  1957). 
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(A)  prohibiting  or  preventing  the  presentation  of 

a  legitimate  attraction  in  any  independent  theatre; 
provided  that  this  provision  shall  not  interfere 
with  the  freedom  of  the  defendants  to  compete  law- 
fully in  good  faith  for  legitimate  attractions  to 
be  presented  in  their  theatres;  and 

(B)  coercing,  or  attempting  to  coerce,  the  operator 
of  any  independent  theatre  to  relinquish  ownership, 
control  or  share  in  the  profits  thereof,  either  by 
threatening,  directly  or  indirectly,  to  withhold 
bookings  of  legitimate  attractions  from  such  theatre, 
or  by  any  other  means. ^^ 

The  provisions  of  the  decree  also  called  for  the  defendants 

to  dispose  of  one-half  of  their  interests  in  two  Boston 

theatres,  two  Chicago  theatres,  one  Cincinnati  theatre, 

one  theatre  in  Detroit,  two  in  Philadelphia,  and  four  in 

New  York.   The  court  established  a  maximum  two-year  time 

period  in  which  transactions  involving  the  theatres  had  to 

be  completed.     On  June  24,  1958,  over  two  years  later, 

the  defendants  still  had  not  met  the  demands  of  the  court, 

and  they  asked  that  the  previous  decree  be  modified.   They 

contended  that  the  economic  situation  in  the  theatre  was 

so  deplorable  that  it  prevented  compliance  with  the  court's 

request  that  they  dispose  of  the  Cincinnati  and  Chicago 

theatre  interests.   With  respect  to  that  argument,  the 
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Ibid.,  p.  71,2  39 


"^^Ibid. ,  p.  71,243. 
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District  Court  took  the  position  that  the  defendants  had  not 
been  aggressive  or  exhaustive  in  their  attempts  to  find 
prospective  purchasers  for  the  theatres  in  question.   The 
court  did  give  the  defendants  a  six-month  extension  of  time 
for  the  transaction,  but  with  the  provision  that  the  De- 
partment of  Justice  be  periodically  informed  of  the  progress 
being  made.     This  slight  modification  of  the  consent 
decree  ended  the  antitrust  suit  against  the  Shuberts  and 
their  associates. 

The  Shubert  case  was  of  exceptional  significance  due 
to  the  fact  that  the  United  States  Supreme  Court  reinforced 
the  Hart  decision  that  the  business  of  the  theatre  was  sub- 
ject to  antitrust  statutes.   As  a  result  of  this  and  the 
previously  noted  United  States  Supreme  Court  judgment,  the 
relationship  between  the  theatre  and  antitrust  legislation 
was  firmly  established.   Most  important,  the  ruling  in  the 
Shubert  case  established  that  the  theatre  could  be  con- 
sidered an  instrument  of  interstate  commerce  and  subject  to 
antitrust  regulations. 


^'^United  States  v.  Shubert.  163  F.  Supp.  123,  124-125 
(D.C.S.D.N.Y.  1958) . 

Joseph  Taubrr.an,  "The  Performing  Arts  and  the  Anti- 
Trust  Laws,"  Cornell  Law  Quarterly,  XLIII  (1958),  428-429. 
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Having  examined  significant  litigation  involving 
monopolies  in  the  American  theatre,  several  summary  factors 
should  be  noted.   One  of  the  most  important  findings  is 
that,  throughout  the  history  of  the  American  theatre,  only 
two  significant  violations  of  the  Sherman  Act  have  been 
recorded.   In  all  other  major  instances  the  theatre  organi- 
zations in  question  either  have  been  found  to  be  operating 
within  legal  means,  or  the  businesses  which  allegedly  have 
violated  antitrust  laws  have  entered  into  a  consent  decree 
and  terminated  their  questionable  practices. 

One  of  the  two  adjudged  violations  involved  vaudeville 
bookings.   The  organizations  involved  in  the  case  were 
found  to  be  in  violation  of  the  law  because  they  had  estab- 
lished virtually  comiplete  control  over  numerous  theatres 
and  attractions.   The  second  antitrust  violation  resulted 
from  the  fact  that  plaiy-v/rights  had  established  organizations 
and  organizational  policies  which  took  unfair  advantage  of 
producers  seeking  to  negotiate  production  rights. 

The  criteria  the  courts  used  to  establish  the  existence 
of  a  monopoly  are  almost  as  significant  as  the  nature  of 
the  violations  themselves.   Basically,  the  courts  were  con- 
cerned with  two  factors---the  nature  of  contracts  and  the 
quantity  of  theatrical  equipment  or  properties  being  trans- 
ported across  state  lines ,   VvTien  the  courts  turned  to  a 
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consideration  of  the  nature  of  various  contracts,  their 
attention  was  focused  upon  two  primary  items.   One  matter 
of  enormous  importance  was  whether  a  performer's  contract 
was  negotiated  for  single  or  multiple  performances.   This 
question  was  vital  because,  if  productions  were  held  in 
more  than  one  state,  a  multiple  performance  contract  could 
be  directly  linlced  to  interstate  commerce.   A  single  per- 
formance contract,  on  the  other  hand,  could  be  negotiated  on 
a  state-to-state  basis.   A  second  contractual  consideration 
examined  by  the  courts  was  whether  the  stipulations  pro- 
vided in  the  contract  restrained,  or  tended  to  restrain,  the 
trade  or  commerce  of  any  of  the  parties  entering  into  the 
agreement.   In  addition  to  the  court's  concern  over  the 
nature  of  contracts,  decisions  were  also  governed  by  the 
Quantity  of  theatrical  paraphernalia  being  transported 
across  state  lines.   In  these  cases,  it  became  a  matter  of 
whether  the  amount  of  theatrical  materials  was  essential 
or  incidental  to  the  actual  performances.   If  they  were 
essential  to  the  company's  productions,  then  the  concept  of 
interstate  commerce  set  forth  in  the  Sherman  Act  was  en- 
forced.  The  nature  of  contracts  and  the  quantity  of  theatri- 
cal materials  being  transported  across  state  lines  have 
served  as  the  basic  criteria  for  establishing  the  existence 
of  a  theatrical  monopoly. 


336 

It  is  impossible  to  assess  hov;  much  antitrust  litiga- 
tion will  appear  in  the  American  theatre  in  the  future.   On 
tlie  basis  of  t'ne  cases  reviewed,  it  is  safe  to  assume,  how- 
ever, that  the  theatre  is  very  much  within  the  jurisdiction 
of  federal  antitrust  law.   It  seems  sufficiently  clear  that, 
should  theatrical  organizations  become  involved  in  anti- 
trust litigation  in  the  future,  most  of  them  will  probably 
elect  to  face  a  consent  decree  rather  than  to  submit  to 
tedious  and  increasingly  perilous  litigation. 


CONCLUSION 

An  assessment  of  the  issues,  principles  and  court 
decisions  relating  to  the  American  theatre's  involvement 
with  copyright,  censorship  and  antitrust  legislation  has 
been  made  in  the  chapters  which  review  selected  court  cases 
(Chapters  II,  IV  and  VI) .   There  are,  however,  several 
general  observations  which  bear  mentioning.   First,  it  has 
been  found  that,  while  the  number  of  major  dramatic  copy- 
right cases  being  litigated  was  high  in  earlier  days,  the 
frequency  of  that  type  of  case  declined  considerably  during 
the  m.id-twentieth  century.   In  contrast,  significant  dra- 
matic censorship  cases,  which  initially  were  sporadic, 
currently  are  a  primary  source  of  concern  in  the  courts. 
The  third  area,  that  of  theatre  monopoly,  has  never  pro- 
duced a  large  number  of  cases  at  any  given  time,  but  liti- 
gation involving  that  issue  has  rem.ained  relatively  constant 
throughout  the  years.   Theatre  censorship  is  by  far  the 
area  of  greatest  concern  to  the  courts  at  the  present  time 
and,  as  Chapter  IV  indicates,  the  problem  will  by  no  m.eans 
be  resolved  in  the  immediate  future.   The  trend  indicated 
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in  that  area,  however,  is  toward  liberalization  and  fewer 
restrictions  for  the  playwright  and  producer. 

In  the  three  areas  under  investigation,  it  has  also 
been  found  that  the  dramatic  text  v/as  not  always  the  primary 
item  considered  in  the  litigation.   While  this  was  most 
obvious  in  cases  involving  monopoly,  where  the  business  of 
the  theatre  was  the  center  of  attention,  the  condition  was 
present  in  some  degree  in  the  other  areas  as  well.   Copy- 
right litigation,  for  example,  frequently  focused  on  items 
such  as  the  legality  of  the  use  of  surreptitious  copies  of 
plays,  or  the  memorization  of  a  play  for  subsequent,  un- 
approved performances,  rather  than  on  the  texts  of  plays. 
At  times,  even  cases  involving  censorship  were  resolved  on 
the  basis  of  tests  or  issues  which  required  no  judgment  of 
the  work  as  art.   The  latter  tendency  is  best  exemplified, 
perhaps,  by  the  fact  that  numerous,  major  obscenity  cases 
became  tests  of  an  official's  power  or  authority  to  revoke 
theatre  licenses.   An  examination  of  the  cases  revealed 
that,  in  all  of  the  three  areas  of  major  litigation,  there 
were  times  when  the  courts  became  involved  in  something 
other  than  the  artistic  product  itself.   The  courts'  methods 
of  coping  with  theatre  cases  were  varied  and,  although  the 
artistic  product  could  be  affected  by  the  decision  of  the 
court,  the  works  of  art  were  not  necessarily  directly  in- 
volved in  the  courts'  judgments. 
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In  addition  to  the  specific  data  obtained  in  reviewing 
the  various  cases,  this  study  reveals  how  Americans  have 
tended  to  view  their  theatre.   It  indicates  that  some  seg- 
ments of  society  viewed,  and  still  view,  theatre  as  a 
source  of  immorality  or  a  detriment  to  religion.   Often 
the  public  views  the  theatre  strictly  as  an  economic  product 
with  little  or  no  concern  for  the  vital  artistic  elements 
involved  in  play  production.   Finally,  Americans  occasion- 
ally have  viewed  the  theatre  as  a  political  tool  designed 
to  make  honorable  or  abrasive  statements  about  the  American 
way  of  life.   The  attitude  of  the  public  is  often  reflected 
through  the  court  opinions  on  these  matters. 

This  study  also  indicates  that  the  growth  of  the  Ameri- 
can theatre  was  not  necessarily  the  result  of  an  improving 
or  encouraging  artistic  climate,  but  rather  the  result  of 
factors  external  to  it.   For  example,  it  was  often  a  law 
or  an  interpretation  of  the  law  that  fostered  theatrical 
expansion  or  permitted  the  development  of  new  types  of  sub- 
ject matter.   To  illustrate,  passage  of  the  Copyright  Act 
of  1856  made  an  immediate  impact  upon  the  growth  of  the 
drama.   Favorable  judgments  made  by  the  court  also  con- 
tributed to  the  growth  of  the  theatre  inasmuch  as  they  gave 
theatre  practitioners  an  opportunity  to  traffic  with  un- 
orthodox materials  v/ithout  fear  of  repercussion. 
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VThile  the  law  and  the  courts  have  sometimes  con- 
tributed to  the  growth  of  the  theatre,  they  have  also  acted 
as  an  impediment.   For  instance,  playwrights  have  frequently 
lacked  protection  for  their  plays  because  of  inadequate  laws 
or  an  unusual  interpretation  of  those  laws.   It  is  apparent 
also  that  city  officials  have,  on  countless  occasions, 
acted  beyond  the  scope  of  their  powers  to  destroy  a  theatri- 
cal production.   Even  laws  and  decisions  involving  booking 
have  sometimes  impeded  the  development  of  the  American 
theatre.   This  study  suggests  that,  if  the  history  of  the 
American  theatre  has  been  at  times  uninspired,  that  condi- 
tion may  not  have  been  due  exclusively  to  a  lack  of  great 
playwrights.   Its  growth  and  experimentation  have  often 
been  curtailed  by  external  considerations  such  as  the  law 
and  its  interpretation. 

Further  study  indicates  that,  despite  the  fact  that 
theatre  operates  primarily  as  an  art,  there  have  been  and 
still  are  commercial  opportunists  who  exploit  the  theatre 
for  their  own  personal  profit.   These  opportunists  present 
themselves  in  the  form  of  pirates,  theatre  managers,  and, 
most  clearly,  booking  agents.   In  these  instances,  the 
artistic  product  is  merely  considered  as  a  source  of  profit 
and,  for  this  reason,  the  opportunist's  product  quite  often 
reflects  poor  quality,  a  fact  which  results  in  injury  to 
the  theatre  in  general. 
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It  is  indeed  paradoxical  that,  while  most  of  the  laws 
which  have  been  examined  in  this  study  are  designed  to  aid 
the  theatre  practitioner,  the  end  result  indicates  that 
court  interpretations  of  these  laws  have  inflicted  injury 
upon  the  American  theatre  as  often  as  they  have  awarded  it 
protection.   Nevertheless,  it  is  apparent  that  the  plight 
of  the  American  theatre  will  continue  to  have  a  decided 
relationship  to  legislation  and  court  interpretations  of 
United  States  law. 

This  study  of  landmark  litigation  involving  the'  Ameri- 
can theatre  has  also  uncovered  areas  which  warrant  further 
detailed  study.   For  example,  a  study  on  managerial  rights 
in  the  theatre,  as  determined  by  the  courts,  would  be  a 
welcom.e  addition  to  this  study's  examination  of  the  rela- 
tionship between  the  theatre  and  the  law.   Such  a  study  could 
reveal  the  extent  to  which  legislation  and  its  interpreta- 
tion by  the  courts  has  affected  m.anagerial  rights.   Back- 
ground research  conducted  in  conjunction  with  this  study  has 
also  indicated  a  lack  of  any  definitive  or  exhaustive  study 
of  the  contractual  rights  and  obligatd.ons  of  troupes  and 
theatre  managers.   There  is  need  for  a  study  which  would 
emphasi.ze  the  varxous  approaches  or  miethods  v/hich  may  be 
used  for  contractual  negotiations,  and  establish  what  m.ay 
or  may  not  be  legally  provided  for  in  a  contract.   These 
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are  iust  two  of  several  possible  studies  which  would 
further  illuminate  the  relationship  of  the  theatre  and  the 
law. 
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